IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41410
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SAUL VELASQUEZ- LARI CS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-01-CR-348-1
Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *

Saul Vel asquez-Larios (Vel asquez) appeals his guilty-plea
conviction and sentence for illegal reentry foll ow ng deportation
inviolation of 8 U S.C. 8§ 1326(a) and (b)(2). Vel asquez argues
that the district court plainly erred in inposing a 16-1evel
sent ence enhancenent pursuant to U S.S.G 8 2L1.2(b)(1) (A (i)

because the “sentence inposed” for his prior drug-trafficking

conviction did not exceed 13 nonths. He also argues that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-41410
-2

sent enci ng- enhanci ng provisions of 8 U S.C. 8§ 1326(b) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000) .

As Vel asquez states, whether “sentence inposed” under
US S G 8 2L1.2(b)(1)(A (i) neans the sentence originally
i nposed or the sentence inposed upon revocation of probation is
an issue of first inpression in this circuit. Gven the |ack of
controlling authority, any error by the district court in
appl ying the enhancenent was not clear or obvious and, therefore,

does not neet the plain-error standard. United States V.

Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994)(en banc),

abrogated in part, Johnson v. United States, 520 U. S. 461 (1997).

Vel asquez’ s constitutional challenge to 8 U S.C. 8§ 1326(b)

is foreclosed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), which this court nust follow “unless and until the

Suprene Court itself determnes to overrule it.” United States

v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000), cert. denied, 531

U S. 1202 (2001).
Based on the foregoing, the district court’s judgnment is

AFFI RVED.



