IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41324
Conf er ence Cal endar

THERON BELTON,
Pl ai ntiff-Appellant,
ver sus

KENT HENSON, Sheriff; KEN STEWART, Jail Adm nistrator;
AMY THOWPSON, LV Nurse; TOMW SIMs, Transportation Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:99-CV-149

© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Theron Belton (“Belton”), Texas state prisoner #845198,
appeal s the magi strate judge’'s dism ssal of his 42 U S.C. § 1983
civil rights conplaint as frivolous and for failure to state a
cl ai mupon which relief may be granted. See 28 U S. C
8§ 1915(e)(2). Belton argues that jail officials were

deli berately indifferent to his nedical needs.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Belton first contends that the magi strate judge | acked
jurisdiction to dismss his conplaint. This argunent |acks nerit
because at the tinme of the magistrate judge’s dism ssal, the
def endants were not served and, therefore, were not parties to

the lawsuit. See Neals v. Norwood, 59 F.3d 530, 532 (5th Cr

1995) .

Because Bel ton has not shown that the defendants were
deliberately indifferent to his nedical needs and that he
suffered injury, he has not shown that the nmagistrate judge erred

in dismssing his conplaint. See Wagner v. Bay Cty, Tex., 227

F.3d 316, 324 (5th Gr. 2000); Wsson v. gl esby, 910 F.2d 278,

284 (5th Cr. 1990).
Belton’s appeal is without arguable nerit and is dism ssed

as frivol ous. See 5TH GR. R 42.2; Howard v. King, 707 F.2d

215, 219-20 (5th Gr. 1983). The dism ssal of the appeal as
frivolous and the district court’s dismssal of Belton s 42
US C 8§ 1983 conplaint as frivolous and for failure to state a
cl aimeach count as a “strike” under the three-strikes provision

of 28 U . S.C. § 1915(g). See Adepegba v. Hammons, 103 F. 3d 383,

387-88 (5th Gr. 1996). Belton is CAUTIONED that if he
accunul ates three “strikes” under 28 U.S.C. 8§ 1915(g), he w |
not be able to proceed in forma pauperis in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under inmm nent danger of serious physical injury.
See 28 U.S.C. § 1915(qg).

APPEAL DI SM SSED; THREE- STRI KES WARNI NG | SSUED



