IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41204
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN HERNANDEZ LEQN, ALBERTO LEON,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-01-CR-154-1
November 21, 2002
Before JOLLY, JONES and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Juan Hernandez Leon and Al berto Leon appeal their
convictions after a jury trial for conspiracy to transport and
transporting certain aliens within the United States in violation
of 8 U S.C 88 1324(a)(1)(A)(ii), 1324(a)(1)(A(v)(I1),
1324(a) (1) (A (v)(1l). Appellants contend that the evidence was

insufficient to support their convictions. Alberto Leon also

argues that the district court commtted plain error when it

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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instructed the jury regarding witness credibility and that he
received ineffective assistance of counsel.

The Leons noved for a judgnent of acquittal at the close of
the Governnent’s case but did not renew their notions at the
cl ose of their case. Therefore, we review the evidence to
determ ne whether there was a mani fest m scarriage of justice.

United States v. Johnson, 87 F.3d 133, 136 (5th Cr. 1996).

The Governnent set forth testinony of four aliens who were
found within the Leon’s trailers. Each admtted that they swam
across the RRo G ande River to enter the country and that they
were here illegally. The Governnent al so independently verified
that each alien was undocunented by checking their inmmgration
status in the central index conputer system and by anal yzi ng
their fingerprints and photographs. Therefore, the Governnent
set forth sufficient evidence of the status of the aliens to

support the Leons’ 8 U S.C. § 1324 convictions. See United

States v. Esparza, 882 F.2d 143, 145 (5th Gr. 1989); United

States v. Nol asco-Rosas, 286 F.3d 762, 765 (5th G r. 2002).

Juan Leon al so argues that the evidence was insufficient to
support his conspiracy conviction. The record shows that the
Leons traveled in an indirect route to San Benito, Texas; were in
frequent contact with each other; and left their trailers
unl ocked and unattended at night, with the rear doors facing an
overgrown area known to be frequented by undocunented aliens.

Upon returning, neither Leon inspected their trailer. This court
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Wl not reverse the credibility determ nation of the jury, who
heard testinmony from both appellants and from Gover nnent

W t nesses and who concl uded that Juan Leon engaged in a
conspiracy to transport undocunented aliens within the United

States. See Martin v. Thomas, 973 F.2d 449, 453 (5th Gr. 1992).

Since Alberto Leon did not object in the district court to
the wwtness credibility instruction, we review for plain error.

See United States v. Mcd atchy, 249 F.3d 348, 357 (5th Cr.)

(citation omtted), cert. denied, 122 S. . 217 (2001). The

credibility instruction confornms with this circuit’s pattern jury
instructions. See Fifth Crcuit Pattern Jury Instructions
Crimnal No. 1.08 (2001). Alberto Leon has not denonstrated that
this jury instruction incorrectly sets forth the |aw

Al berto Leon also argues for the first tinme that trial
counsel rendered ineffective assistance. ains of inadequate
representation on direct appeal are only reviewed in rare cases

where the record allows the court to fairly evaluate the nerits.

United States v. Hi gdon, 832 F.2d 312, 314 (5th Cr. 1987). This
is not one of those rare cases, since the district court’s record
was not devel oped on this issue and an eval uation would require

specul ation. See United States v. Bounds, 943 F.2d 541, 544 (5th

Cir. 1991); United States v. Valuck, 286 F.3d 221, 229 (5th Cr

2002) .
For the foregoing reasons, the district court’s judgnment is

AFFI RVED.



