IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41108
Conf er ence Cal endar

ANDREW GLEN JACKSON
Pl ai ntiff-Appellant,
ver sus
JONATHON DOBRE, In his Individual
Capacity; JOHN KNOX, In his Individua
Capacity,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-CV-73

© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *
Andrew d en Jackson, federal prisoner # 28217-077, appeals
the district court’s dismssal of his Bivens™ lawsuit for
failure to exhaust adm nistrative renedies, pursuant to 42 U S. C

8§ 1997e(a). The district court’s dismssal is reviewed de novo.

Powe v. Ennis, 177 F.3d 393, 394 (5th Cr. 1999).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Bivens V. Six Unknown Naned Agents of Fed. Bureau of
Nar cotics, 403 U. S. 388 (1971).
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Jackson’s argunent that, rather than dismss his suit, the
district court should have given hima continuance to exhaust his

remedies is unavailing. See Porter v. Nussle, 122 S. C. 983,

997-98 (2002); Wendell v. Asher, 162 F.3d 887, 890 (5th Grr.

1998). Hi s argunent that exhaustion would have been futile is
simlarly unavailing because futility is no |onger an exception

to the exhaustion requirenent. See Booth v. Churner, 532 U. S

731, 739-41 & n.6 (2001). To the extent that Jackson argues, for
the first tinme on appeal, that his case should be reinstated
because he has now exhausted his adm nistrative renedies, the

court will not address the newy raised argunent. See Shanks v.

AlliedSignal, Inc., 169 F.3d 988, 993 n.6 (5th Cr. 1999); Burch

v. Coca-Cola Co., 119 F.3d 305, 319 (5th Cr. 1997). Even if the
court were to address the argunent, it lacks nerit; dism ssal was
appropri ate because Jackson had not exhausted his renedies at the

time he filed the instant |awsuit. See 8§ 1997e(a); see also

Underwood v. WIlson, 151 F.3d 292, 296 (5th G r. 1998).

Jackson’s appeal is wthout arguable nerit, is frivol ous,

and is therefore DI SM SSED. See Howard v. King, 707 F.2d 215,

219-20 (5th Gr. 1983); 5THQR R 42.2. This court’s di sm ssal
of the instant appeal counts as a “strike” for purposes of 28

US C 8§ 1915(g). See Adepegba v. Hanmmons, 103 F.3d 383, 385-87

(5th Gr. 1996). Jackson is CAUTIONED that if he accumul ates
three strikes under § 1915(g), he will not be able to proceed in

forma pauperis in any civil action or appeal filed while he is
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i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 8§ 1915(g).

APPEAL DI SM SSED; THREE- STRI KES WARNI NG | SSUED.



