UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41017

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAVI ER RODRI GUEZ- BARCO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(L:01-CR-430-ALL)

August 12, 2002
Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges:

PER CURI AM *

Def endant - Appel | ant Javi er Rodriguez-Barco pleaded guilty,
pursuant to a plea agreenent, to possession wth intent to
di stribute nore than one kil ogramof nethanphetam ne. He appeal ed
his sentence, insisting that, under United States Sentencing
Quideline (“U S.S.G"”) 8 1B1.8(a) or (b), his sentence should not
have been enhanced for inporting the drug from Mexi co because the
governnent first learned of the inportation from him during an
interviewafter he entered into a cooperation agreenent with agents

of the Drug Enforcenent Adm nistration (“DEA’). The gover nnent

Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



responds that it had know edge of facts sufficient to constitute a
preponderance of the evidence that the nethanphetam ne had been
i nported fromMexi co before Rodriguez told the DEA agents about it.
We affirm

In the district court, Rodriguez did not nmake the argunent
that he raises on appeal, so we review for plain error. Bef ore
being turned over to the DEA agents and cooperating with them
Rodri guez nmade known to the Border Patrol agents that he was a
citizen of Mexico, and that he had recently crossed the border. He
advi sed that the SUV he was driving, which had Mexican |icense
plates, did not belong to him In addition to that information,
the Presentence Investigation Report (“PSR’) contains information
obt ai ned before Rodriguez cooperated with the DEA, such as the
facts that he changed his story about ownership of the SUV and
di scl osed that he was to be paid $5,000 by an unknown person for
driving the vehicle north in Texas. Additionally, the large
quantity of nethanphetam ne hidden in the door panels of the SuVv
supports an inference of inportation.

Having reviewed the record on appeal and the briefs of
counsel, and heard oral argunent from counsel, we are satisfied
t hat the pre-cooperation evidence and reasonabl e i nferences fromit
are sufficient to support the sentencing court’s finding of
inportation by a preponderance of the evidence. As the |aw
requires no nore, the sentence i nposed by the district court is, in
all respects,

AFFI RVED.
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