IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40872
Summary Cal endar

MATTHEW THOVAS CLARKE,

Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 4:98-CV-235

June 7, 2002
Before JONES, SM TH and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *
Mat t hew Thomas Cl ar ke, Texas prisoner # 478025, appeals

followng the denial of his 28 U S.C 8§ 2254 application. The
district court granted a narrowWy-drawn certificate of
appeal ability (COA) on Carke’s claimthat his right to a speedy

trial was violated with respect to his retrial on the issue of

puni shnent .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR

R 47.5.4.



No. 01-40872
-2

Clarke first argues that the state appellate court’s
adj udi cation of his speedy trial claimwas based on “nyths” that
are contradicted by the state record. We construe this as an
argunent that the state appellate court’s adjudication of darke’s
speedy trial claim®“was based on an unreasonabl e determ nation of
the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. 8§ 2254(d)(2). After a thorough review of
the state record, we have determ ned that C arke has not pointed to
an aspect of the state appellate court’s adjudication that was
based on an unreasonabl e determ nation of the facts.

Clarke also submts that the state appellate court’s

adjudication of his claim was contrary to clearly established

federal |law as established by Barker v. Wngo.! 1In this vein,
Cl arke contends that the state appellate court concluded that he
had not asserted his right to a speedy trial until his notion for
a speedy trial was denied by the state trial court. We do not
endorse Clarke's strained reading of the state appellate court’s
opi nion. The state appellate court recogni zed that C arke asserted
his right to a speedy trial upon filing a “notion for speedy
retrial” on Novenber 17, 1993, approximately one year after the
conviction on his second extraneous offense becane final. See

Clarke v. State, 928 S.W2d 709, 713, 718 (Tex. App. 1996).

Clarke also contends that the state appellate court’s

determ nation that his two-year delay in asserting his right to a

1 407 U.S. 514 (1972).
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speedy trial contributed to the inpairnment of his defense was
contrary to clearly established federal |law. d arke has not shown
that, had he tinely and forcefully asserted his right to a speedy
retrial on punishnment, he would not have been tried at an earlier

dat e. See United States v. Howard, 577 F.2d 269, 271 (5th Cr.

1978) (noting that trial court mght have inposed sentence at an
earlier date had the defendant tinely asserted his right). d arke
has failed to show that the state appellate court’s decision was
contrary to clearly established federal |aw as determ ned by the

Suprene Court. See Wllians v. Taylor, 529 U S. 362, 405-06

(2000); 28 U.S.C. § 2254(d)(1).

Gving liberal construction to Clarke’s pro se brief, we
al so consi der whether the state appellate court’s deci sion involved
an unreasonabl e application of clearly established federal |aw. 28
US C 8 2254(d)(1). Because Carke's efforts to obtain a speedy
trial |acked “frequency and force,” Barker, 407 U S. at 529, the
state court’s determnation that the third Barker prong wei ghed
heavily agai nst Clarke was not obj ectively unreasonabl e.

See Wllians, 529 U. S. at 409. 1In view of Carke’'s |engthy del ay

inasserting hisright to a speedy trial, and his failure to assert
the right until after his convictions on the extraneous sexual
of fenses were final, we further conclude that the state appellate
court’s decisionto attribute prejudice to Clarke, andits ultinmate
denial of relief, were not objectively unreasonable. “[ T] he

failure to assert the right will make it difficult for a defendant
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to prove that he was denied a speedy trial.” Barker, 407 U S. at
532.

Cl arke’s remai ni ng argunents, which concern the alleged
“duplicity” of the state appellate court, the “demand-wai ver” rul e,
and the inpact of Texas statutes and rules of court, are either
expressly excluded fromthe COA granted by the district court or
are clearly outside its scope. Accordi ngly, we cannot consider

them See Lackey v. Johnson, 116 F.3d 149, 151 (5th Cr. 1997).

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



