UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-40816
Consolidated with
No. 01-40817

| MELDA T. RODRI GUEZ,
Plaintiff — Appellant,

VERSUS
BOARD OF TRUSTEES OF THE LAREDO | NDEPENDENT SCHOOL DI STRI CT; PAUL

CRUZ, In Hs Oficial and |Individual Capacities,

Def endants — Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas, Laredo Division

(L-99- CV- 22)
March 25, 2003

Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM *

| rel da Rodriguez, the fornmer Assistant Superintendent for
Curriculum and Program Accountability of the Laredo |ndependent

School District (“LISD"), filed this suit against LISD and

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Superintendent Paul Cruz under 42 U S.C § 1983 and the Texas
Wi st | ebl ower Act, Tex. Gov' T CooE § 554.002. She all eged that Cruz
and LISDretaliated agai nst her in violation of her First Arendnent
rights and Texas law. More specifically, Rodriguez alleged that
she was denoted for demanding strict conpliance with standardized
testing procedures, reporting deviations fromthose procedures, and
recomending that the district adopt new nethods for assessing
student progress — actions that conflicted with Cruz’'s goal of
rai sing test scores.

The district court dism ssed Rodriguez’s § 1983 cl ai m agai nst
LI SD and Cruz under Rule 12(b)(6). At a later stage, the district
court granted LISD s notion for summary judgnent on the Texas
Wi stl ebl ower Act claim For the reasons given by the district
court, we find that Rodriguez failed to state a clai mfor nunici pal
[iability under 8 1983 agai nst LISD and that summary judgnment was
proper on the Wi stleblower claim?! Therefore, we sunmarily affirm
the district court’s judgnent on those matters. However, we
reverse the district court’s dism ssal of Rodriguez’s § 1983 First
Amendnent cl ai magai nst Superi ntendent Cruz under Rule 12(b)(6) and
remand for further proceedings.

Cruz’ s brief suggested that the district court granted sunmary

! See Rodriquez v. Laredo Indep. Sch. Dist., 82 F. Supp. 2d 679
(S.D. Tex. 2000) (“Rodriquez 1”) (dism ssing 8 1983 cl ai ns agai nst
LI SD); Rodriguez v. Board of Trustees of the lLaredo |ndep. Sch.
Dist., 143 F. Supp. 2d 727 (S.D. Tex. 2001) (“Rodriguez 11")
(granting summary judgnent on the Texas Wi stleblower clainm.
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judgnment in his favor on the § 1983 First Anmendnent claim
However, the only issue before the district court at the sunmary
j udgrment stage was the Texas Whistleblower Act claim?2 After the
district court dism ssed Rodriguez’s 8§ 1983 cl ai ns, Rodri guez noved
for reconsideration. On February 20, 2001, the district court
indicated that it would grant the notion in part and treat the
def endants’ original notion to dismss as one for summary judgnent.
The district court changed course, however, and denied the notion
for reconsideration two nonths later. |In its Menorandumand O der
denying the notion, the court specifically noted that it was
anending its February 2001 order and affirmed its earlier holding
that Rodriguez failed to state a First Amendnment claim?® |n short,
the record firmy establishes that we are reviewing a Rul e 12(b) (6)
di sm ssal. Because this case is before us on a 12(b)(6) dism ssal,
we refer only to the conplaint for the facts.
THE ALLEGATI ONS

The conplaint alleges that Paul Cruz becane the LISD
Superintendent in August 1998. Shortly after his appointnent,
Rodriguez net with him to discuss past testing irregularities
(including the alleged disclosure of the witing pronpt and the

recent report of inproper assistance at an el enentary school), the

2 See Defs. Mot. Summ J. at 2 (“[T]he only remaining issue
before this Court is plaintiff'’s state |aw whistleblower claim
against LISD.”).

® Rodriquez Il, 143 F. Supp. 2d at 728 n.1
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use of pacing and its recent di scontinuance, declining test scores,
speci al education coding, and her insistence on strict conpliance
wWth testing regulations. During this initial neeting, Rodriguez
recommended that the district adm nister other tests, includingthe
Gates-McG nitie test for sixth-grade reading proficiency and the
Terra Nova normreferenced test, to verify the accuracy of the TAAS
results and to assure that students were neeting national
st andar ds.

The conplaint further alleges that in Septenber 1998, Cruz
deni ed Rodriguez permssion to attend a neeting of admnistrators
with curriculum responsibility. Cruz explained that another
admnistrator would represent LISD at the neeting and that
financial constraints would not permt himto approve nore than one
admnistrator for travel to any one event. The conplaint alleges
that Cruz’ s explanation was pretextual because he |later permtted
three admnistrators to travel to a band conpetition

According to the conplaint, Rodriguez continued to advocate
for normreferenced testing in the fall of 1998. But despite
Rodri guez’ s advocacy, Cruz told LISD principals in Cctober 1998
that he would not require normreferenced testing. Soon
thereafter, Cruz announced at a School Board conm ttee neeting that
test scores would inprove significantly under his |eadership, so
much so that the LI SD would qualify for “exenplary district” status
wthin five years. The conplaint alleges that this five-year
prediction, along with the rejection of mandatory normreferenced
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testing, indicated that Cruz’'s “enphasis would be on testing
scores, not on conpliance with the requirenents of the testing and
ot her prograns.”*

The conplaint alleges that earlier on the sane day that he
made his prediction to the Board, Cruz i ssued a nenorandumrenovi ng
Rodri guez fromher Assistant Superintendent post and assi gni ng her
to a previously non-existent adm ni strative position, which placed
her in charge of textbooks and janitorial services. Thi s
reassi gnment conflicted with LISD policy because the School Board
had not approved the new position at a public neeting.

Rodr i guez filed a tinely grievance protesting her
reassi gnment. Wen Cruz denied the grievance, she appealed to the
School Board. The Board permtted Rodriguez to nake a ten-m nute
presentation before it, but ultimately took no action. Rodriguez
then filed suit against LISD and Cruz, and they noved to dism ss
her conplaint for failure to state a claim The district court
granted the notion with respect to Rodriguez’s 8§ 1983 cl ai magai nst
Cruz, finding that Rodriguez had not alleged the violation of a
ri ght secured by the First Arendnent in her conplaint and that Cruz
was therefore entitled to qualified immunity. Rodriguez appeal ed.

ANALYSI S
A Rule 12(b)(6) dismssal for failure to state a claimupon

which relief can be granted is subject to de novo review and w ||

4 Conplaint § 4.93.



not be affirnmed “unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would
entitle himto relief.”® “To ascertain whether a conpl aint states
a claim we nust construe the conplaint liberally in the
plaintiff’s favor and accept all factual allegations in the
conplaint as true.”®

In order to state a First Amendnent retaliation clai munder §
1983, a public enpl oyee nust all ege facts that coul d establish that
(1) the enployee suffered an adverse enploynent action; (2) the
enpl oyee spoke on a matter of public concern; (3) the enployee’s
interest in speaking outweighs his enployer’s interest in
efficiency; and (4) the enployee’'s speech notivated the adverse
enpl oynent action.”’

Properly Iimting our focus to Rodriguez’s conplaint, we find
that it satisfies the mninmal pleading standard for each of the
elements of a First Amendnent retaliation claim The district
court therefore erred in dismssing Rodriguez’s First Amendnent
claimunder Rule 12(b)(6). Likew se, the district court’s finding
of qualified imunity in this case at the pleading stage was

premature. We do not comment on the nerits of the case and | eave

5> Conley v. Gbson, 355 U S. 41, 45-46 (1957).

6 Kennedy v. Tangi pahoa Parish Library Bd. of Control, 224 F.3d
359, 365 (5th Cir. 2000).

" Serna v. City of San Antonio, 244 F.3d 479, 482 (5th Cir.
2001); Kennedy, 224 F.3d at 366.
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it to the district court to decide what further proceedings are
appropri ate.
CONCLUSI ON
The judgnent of the district court is affirnmed in part and
reversed in part, and the case is remanded to the district court
for further proceedi ngs not inconsistent with this opinion.?2

AFFI RVED | N PART, REVERSED | N PART, AND REMANDED.

8 Rodriguez also appeals the district court’s order awarding
costs to LISD and Cruz. Qur partial reversal on the nerits
operates to reverse the entire costs award. See 10 JAVES W1 MoORE
ET AL., MOORE' S FEDERAL PRACTICE § 54.100[4][c] (3d ed. 2001).
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