IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40793
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BUFFI E MCI LWAI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:00-CR-55-1
 February 20, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Buffie Ml lwain appeal s the judgnment of conviction foll ow ng
her entry of a guilty plea to a charge of possession with intent
to distribute | ess than 100 kil ograns of marijuana. Ml wain
contends that the Governnent breached the plea agreenent, the
district court erred when it included cocaine as well as
marijuana in the determ nation of her base offense level, and the

district court erred when it denied her a decrease for being a

m nor participant.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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W review de novo the Governnent’s conpliance with a plea

agreenent. United States v. Valencia, 985 F.2d 758, 760 (5th

Cir. 1993). W consider whether the Governnent’s conduct is
consistent with the defendant’ s reasonabl e understandi ng of the

agreenent. United States v. Cantu, 185 F.3d 298, 304 (5th Gr.

1999).

The Governnent did not stipulate in the plea agreenent that
Mcl |l wain’s sentence woul d be based solely on the quantity of
marijuana. The plea agreenent in fact cautioned M| wain that
her sentence was to be inposed by the district court in
accordance with the Sentencing Quidelines and that any estimte
of the probable sentence that Mllwain may have received from
counsel or the Governnent was not a prediction or a prom se and
was not binding on the Governnent or on the district court. The
Governnent’s clarification of its position at sentencing
concerning Mcllwains know edge of the cocaine did not constitute

a breach of the plea agreenent. See United States v. Reeves,

255 F.3d 208, 210 (5th Cr. 2001).

A defendant’s base offense |l evel for a drug-trafficking
offense is determned by the quantity of drugs involved; the
applicable drug quantity includes drugs with which the defendant
was directly involved and drugs that can be attributed to her as

rel evant conduct. United States v. Foy, 28 F.3d 464, 476 (5th

Cr. 1994); U S S .G 8§ 1Bl1.3(a)(1). W review the district
court’s determnation of drug quantity for clear error. United

States v. Young, 981 F.2d 180, 185 (5th Cr. 1993).
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Ml lwain admtted i nvol venment with marijuana and cocai ne at
the time of her arrest. Because Ml wain has not presented
evidence to rebut the information in the presentence report, the
district court was free to rely on the presentence report at

sentencing. United States v. Vital, 68 F.3d 114, 120 (5th G

1995); Young, 981 F.2d at 185.
We review a district court’s finding concerning a

defendant’s role in the offense for clear error. Burton v.

United States, 237 F.3d 490, 504 (5th G r. 2000). Mllwain bears
the burden of establishing entitlenent to a reduction for her
role in the offense by a preponderance of the evidence. 1d. A
“mnor” participant is “any participant who is | ess cul pable than
nmost ot her participants, but whose role could not be described as
mnml.” US S G 8§ 3BlL.2, cooment. (n.3).

Mcl Il wai n was driving the vehicle when the police made the
stop. She was a listed driver on the vehicle rental agreenent.
The police found over 23 kilograns of marijuana and over one
kil ogram of cocaine in the vehicle. At the tine of the stop,
Mcl |l wain adm tted knowl edge and control of the marijuana and
cocaine. Mllwain's admtted role as a courier does not

necessarily nmake her a mnor participant. See United States v.

Roj as, 868 F.2d 1409, 1410 (5th Gr. 1989); United States v.

Gal l egos, 868 F.2d 711, 713 (5th Gr. 1989). The judgnent of the
district court is AFFI RVED



