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Summary Cal endar

DARW N PEGUESE,
Pl ai ntiff-Appellant,
ver sus
J.R BORUP, Individually; J.W COONROD, |Individually; M CHAEL T.
GODINICH, Individually; J.M LANE, I|ndividually; WENDY L.
MORRI SON, Individually; J.H SMTH, Individually; CGEORGE W
WYLLI E, Individually; GALVESTON- TEXAS CI TY PILOTS; GALTEX PILOTS
SERVI CE CORPORATI CON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 00- CV-519)

February 28, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Mai nt ai ni ng t hat the i ndivi dual defendants, known col |l ectively
as the Galveston-Texas City Pilots (Pilots), and a corporation
owned by the Pilots, Galtex Pilots Service Corporation (Gltex),
di scrim nat ed agai nst hi mby declining to sel ect hi mas a Gal veston
deputy pilot, Darwi n Peguese appeals the summary judgnent awarded

the Pilots and Galtex on Peguese’s clains for: racially-notivated

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



deprivation of the right to nake and enforce contracts, in
violation of 42 U.S.C. 8 1981(a); conspiracy to deprive that right,
in violation of 42 US C. § 1985(3); and state-law fraud,
intentional infliction of enotional distress, and conspiracy to
violate the constitutional right to contract. AFFI RVED

| .

The hiring process for deputy pilots is codified in the Texas
Transportati on Code. The Board of Pilot Comm ssioners for the
Ports of Galveston County (Pilot Board), which is not a party to
this action, is charged with “accept[ing] applications for pilot
licenses and certificates and determ n[ing] whether each applicant
nmeets the qualifications for a pilot”. Tex. Transp. CobE 8§ 67. 017(2).
The Pil ot Board does not have an adm nistrative staff; it del egates
to the Pilots the responsibility for initially collecting
applications; and the Pilots forward those applications to the
Pilot Board so it may review applicant qualifications. After
conpleting the review, the Pilot Board “provide[s] nanes of al
qualified applicants for certificates to each pilot association
office [e.g., the Pilots] of Galveston County”. I1d. 8 67.017(3).
The Pilots may only appoint deputy pilots approved by the Pil ot
Board. 1d. 8 67.038-.039.

The Pilots received Peguese’s application, along wth
approxi mately 200 others, and forwarded it to the Pilot Board.

Because of several deficiencies in his application, the Pilot Board



did not approve Peguese as a qualified applicant. Specifically,
Peguese had failed to: (1) explain why he left prior jobs; (2)
identify supervisors at prior jobs; and (3) include telephone
nunbers for his references. The Pilots selected two candi dates —
one bl ack and one white.

Peguese filed this action. Wth respect to the federal
clains, the district court granted sunmary judgnent to the Pilots
because of the absence of a genuine issue of material fact as to
intentional racial discrimmnation. The district court noted that
evidence of intentional discrimnation “is an essential el enent of
a claimfor relief under section 1981". See Nat'l Ass’'n of Gov't
Enmpl oyees v. Gty Pub. Serv. Bd. of San Antonio, 40 F.3d 698, 714
(5th Gr 1994). Simlarly, a 8 1985(3) plaintiff mnust proffer
evidence of “invidiously discrimnatory aninms behind the
conspirators’ action”. Giffin v. Breckenridge, 403 U S. 88, 102
(1971); see also Earnest v. Lowentritt, 690 F.2d 1198, 1202-03 (5th

Gir. 1982).2

2Citing Jatoi v. Hurst-Eul ess-Bedford Hosp. Auth., 807 F.2d
1214, 1218 n.2 (5th Cir.), nmodified, 819 F.2d 545 (5th G r. 1987),
cert. denied sub nom 484 U. S. 1010 (1988), and concl udi ng that the
same issue —intentional discrimnation —was critical to the 8§
1981 and 8§ 1985 clainms, the district court anal yzed only the § 1981
cl ai mexpressly. Peguese does not take issue with that approach.
In part 11, and because the § 1985 claimis for conspiracy to
violate a right secured by 8§ 1981, we |ikew se address only the 8§
1981 claim See Ramirez v. Sloss, 615 F.2d 163, 167 n.4 (5th Gr
1980) (“The clai munder 42 U S.C. 8§ 1985(3) alleges a conspiracy to
violate section[] 1981[;] therefore our discussion is confined to
the latter section[].”).



The district court concluded that, in the light of his
i nconpl ete application, Peguese was “unqualified in the starkest of
terms: Defendants were legally barred fromselecting hinf. The
district court ruled that summary judgnent was proper because
qualification is a sine qua non of a racial discrimnation claim
under both nmethods of proving a prima facie case of discrimnation
(by direct evidence or by an indirect or inferential nethod of
proof, see Mwoney v. Aranto Servs. Co., 54 F.3d 1207, 1216 (5th
CGr. 1995)).

The district court rejected Peguese’'s assertion that the
Pilots had contributed to his not being qualified by failing to
informhimhis application was i nconpl ete. Peguese offered summary
judgnent evidence in the formof a transcript of surreptitiously-
recorded tel ephone conversations with a WlliamKern, in which Kern
stated that one of the Pilots had sent letters to applicants
notifying themof deficiencies in their applications. Because the
large majority of the applicants were white, Peguese inferred that
his not receiving such a letter of deficiency was attributable to
the conspiracy to discrimnate against him The district court
noted that Kern had not stated that Peguese was singled out for
different treatnent and that it was actually Peguese who inforned
Kern that he had not received a | etter of deficiency. Accordingly,
the district court declined to infer that Peguese’s not receiving

aletter was attributable to his race.



As to Peguese’s state-law clains, the district court granted
the Pilots summary judgnent on: the fraud claim because, being
unqual i fi ed, Peguese suffered noinjury; theintentional infliction
of enotional distress claim because Peguese had not proffered
evidence of extrenme and outrageous conduct; and the claim for
conspiracy to violate Peguese’s constitutional right to contract,
for essentially the sane reasons the court rejected the federa
cl ai ms.

1.

“We review a grant of summary judgnent de novo, applying the
sane standard as the district court.” Your Ins. Needs Agency Inc.
v. United States, 274 F.3d 1001, 1003 (5th G r. 2001). “Summary
judgnent is appropriate where no genuine issue of material fact
exists and the noving party is entitled to judgnent as a matter of
|aw.” DeLeon v. Lloyd s London, Certain Underwiters, 259 F.3d
344, 347 (5th Gr. 2001); see also FED R CQvVv. P. 56(c). “On a
nmotion for summary judgnent, a court reviews the facts in the |light
nmost favorable to the non-novant.” Pratt v. Cty of Houston, 247
F.3d 601, 606 (5th Cr. 2001).

A

Peguese contends the district court erred inignoring “direct
and circunstantial evidence” of intentional discrimnation against
him “[A 8 1981] plaintiff carries the initial burden of show ng

actions taken by the enployer from which one can infer, if such



actions remain unexplained, that it is nore likely than not that
such actions were based on a discrimnatory criterionillegal under
[§ 1981].” Ramrez v. Sloss, 615 F. 2d 163, 168-69 (5th G r. 1980)
(quoting Furnco Constr. Corp. v. Waters, 438 U. S. 567, 576 (1979);
internal quotation marks omtted) (applying Title VII principlesto

8§ 1981 enpl oyment discrimnation). Peguese maintains thereis “a
gross disparity in the way that [he], a black applicant” was
treated as conpared to howthe “180-200 prinmarily white applicants”
were treated; but, he has proffered no evidence as to the racial
conposition of those applicants who did or did not receive letters
of deficiency. Al that may be said with any certainty is that
Peguese did not receive such a letter. @G ven the circunstances of
this case —especially the fact that one of apparently only three
bl ack applicants was chosen, froma pool of approxi mtely 200 white
applicants, to fill one of the two avail able positions —it cannot
be inferred that Peguese’s not receiving a letter was attri butable
to his race.?
B.

As for Peguese’'s state-law clainms, he correctly acknow edges

they turn largely on the disposition of his federal clains. He

3Peguese construes the Pilots’ hiring of a black applicant as
an effort to “thwart” an EEOC conpl ai nt Peguese had filed. Such an
assertion, if true, mght be tangentially relevant to a retaliation
claim However, Peguese’s presses only a discrimnation claimon
appeal. To the extent he raised a retaliation claimin district
court, such claimis deened waived. See, e.g., United States v.
Mal donado, 42 F.3d 906, 910 n.7 (5th Gr. 1995).

6



fails to denonstrate: injury, as to the fraud claim extrene and
out rageous conduct, as to the intentional infliction of enotional
distress claim and discrimnation, as to the claimfor conspiracy
to violate his right to contract.

L1,

For the foregoing reasons, the judgnent is

AFFI RVED.



