IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40664
Summary Cal endar

TERRY L. BROWN,
Pl ai ntiff-Appellee,
ver sus
JOE E. KING Etc.; ET AL.,
Def endant s,
R A GARCI A Warden
W LLI AM STEPHENS, Assi stant Warden
DUC VAN TRAN, DR

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 98-Cv-128

Decenber 12, 2001
Bef ore DeMOSS, PARKER and DENNI'S, G rcuit Judges

PER CURI AM *

R A Garcia, WIliam Stephens, and Dr. Duc Van Tran appea
fromthe denial of their notion for sunmary judgnment in this
action under 42 U . S.C. 8 1983 brought by Texas inmate Terry
Brown. They argue that the magi strate judge erred by denying
their sunmary judgnment notion on the nerits of their qualified

i muni ty def ense.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We nust determ ne the basis of our jurisdiction, on our own

motion, if necessary. Mdsley v. Cozby, 813 F.2d 659, 660 (5th

Cr. 1987). “[Qrders denying qualified imunity are imedi ately
appeal able only if they are predicated on conclusions of |aw, and
not if a genuine issue of material fact precludes sunmary
j udgnent on the question of qualified imunity.” Palner v.
Johnson, 193 F.3d 346, 351 (5th Cr. 1999). Wth respect to
Tran, as noted by the magi strate judge, we perceive the existence
of a material issue of fact that precludes summary judgnent based
on qualified imunity. Accordingly, we DISM SS the appeal as to
Tran for want of jurisdiction.

Al t hough the magi strate judge al so noted the existence of
di sputed issues of material fact as to Garcia and Stephens, these
appel l ants argue on appeal that as a matter of |law they are
entitled to qualified imunity because they relied on the reports
and recomendati ons of trained grievance investigators in denying
Brown’s grievances. W agree with Garcia and Stephens that this
argunent, if accepted, would render inmmterial any renmaining
factual disputes, and thus we have jurisdiction over their
appeal . However, after review ng both the sumary judgnent
nmotion submtted by Garcia and Stephens as well as their reply
brief on summary judgnent, we conclude that this argunment was not
raised in the court bel ow.

Because Garcia and Stephens raise this issue for the first
time on appeal, it is reviewed only for plain error. See

Hi ghl ands Ins. Co. v. National Union Fire Ins. Co., 27 F.3d 1027,

1031-32 (5th Gr. 1994)(applying, in civil case, plain-error
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analysis of United States v. A ano, 507 U S. 725 (1993)). Plain

error nust be clear or obvious and nust affect the appellant's

substantial rights. United States v. Calverley, 37 F.3d 160,

162-64 (5th Cr. 1994)(en banc). |In such a situation, the court
has the discretion to correct errors that seriously affect the
fairness, integrity, or public reputation of judicial
proceedings. 1d. Garcia and Stephens admt in their brief to
this court that it is not clear whether a prison warden nay have
liability for accepting the conclusion of a grievance
i nvestigator, and thus we conclude that there has been no plain
error in the court below. W therefore decline to consider the
argunent raised for the first tinme on appeal. Accordingly, we
AFFIRM t he denial of qualified immunity as to Garcia and
St ephens.

Dl SM SSED | N PART AND AFFI RVED | N PART.



