IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40615
Summary Cal endar

JAVES ALEX M NNI FI ELD
Peti ti oner- Appel | ant,
ver sus
JONATHAN DOBRE, Warden
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:01-CV-253
‘September 26, 2001
Before DAVIS, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM !

Janes Alex Mnnifield, federal prisoner # 43482-078, appeals
the district court’s denial of his 28 US C 8§ 2241 petition.
Mnnifield argues that his convictions for possession of an
unregi stered weapon and using or carrying a firearmduring and in
relation to a drug-trafficking offense should be vacated because
the jury instructions given for these counts were unconstitutional

under Staples v. United States, 511 U.S. 600 (1994), and Bailey v.

United States, 516 U S. 137 (1995). He contends that his clains

fall within the savings clause in 28 U S.C. § 2255, and he argues

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



for the first time on appeal that reviewis necessary to prevent a
fundanental m scarriage of justice.

“[ T] he savings cl ause of 8§ 2255 applies toaclaim(i) that is
based on a retroactively applicable Suprene Court decision which
establishes that the petitioner may have been convicted of a
nonexi stent offense and (ii) that was foreclosed by circuit | aw at
the ti me when the cl ai mshoul d have been raised in the petitioner’s

trial, appeal, or first 8 2255 notion.” Reyes-Requena v. United

States, 243 F.3d 893, 904 (5th Cr. 2001). Mnnifield filed a 28

U S. C. 8§ 2255 notion on June 5, 1996, after Bail ey and Stapl es were

deci ded. Therefore, his present petition does not fall within the
savi ngs cl ause because he has not shown that these clains were
foreclosed by circuit law when he filed his 28 U S C 8§ 2255
not i on.

AFFI RVED.



