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PER CURI AM *

Bot h Mendez-Del Toro and t he Governnent urge us to renmand
for resentencing of this appellant, who pleaded guilty to illegal
reentry follow ng deportation, on the ground that the district
court’s oral pronouncenent of judgnent differs fromits subsequent
witten judgnment. The only discrepancy is that the district court
orally forgot to inform Mendez of the mandatory $100 speci al

assessnent for this felony offense. 18 U S.C. 8§ 3013(a)(2)(A).

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



W synpathize wth the parties’ reasoning, because
ordinarily, the oral pronouncenent of judgnent controls over a

conflicting witten sentence. United States v. Martinez, 250 F. 3d

941, 942 (5th CGr. 2001). Further, as the governnent observes, it
m ght well be inclined to seek rem ssion of the special assessnent
because of his indigent, alien status. See 18 U. S.C. § 3573. A
remand could not, however, be squared with the decision in which
this court, noting the nmandatory nature of special assessnents
under section 3013, forbade a district court’s decision not to

i npose the assessnent. See United States v. Nguyen, 916 F. 2d 1016,

1020 (5th Gr. 1990). This court went on to nodify the district
court’s judgnent by inposing special assessnents on each of the
appellant’s two convictions. |If this court can nodify a district
court’s crimnal judgnent by inposing a special assessnent outside
of a defendant’s presence, it would seem to follow that the
district court’s nodification of the witten judgnent outside a
defendant’s presence to include the nmandatory special assessnent
cannot be faulty. Thus, any variance between the district court’s
oral pronouncenent of sentence and its subsequent witten judgnent
appears to have been harnl ess error.

The governnent nmay, of course, exercise its option to
seek rem ssion pursuant to 18 U. S.C. § 3573.

AFFI RVED.






