IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40505
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
AGUSTI N LOPEZ- GONZALEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. B-00-CR-507-1
Decenber 19, 2001
Bef ore DAVI S, BENAVI DES and STEWART, Circuit Judges.
PER CURI AM *
Agustin Lopez- Gonzal ez (Lopez) appeals his sentence for

illegal reentry of a deported alien in violation of 8 U.S. C
8§ 1326(a) & (b). He contends that the district court
m sconstrued his notion for a downward departure as bei ng based
on cultural assimlation, rather than famly ties, and erred by
concluding that it was wi thout authority to grant the notion.

Lopez seeks a remand to the district court in order to consider

whet her a downward departure based on famly ties is warranted.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Lopez’ notion for a downward departure did not cite the
Sentenci ng Cuidelines section addressing famly ties, 8§ 5HL. 6,
and he did not object to the PSR s, the probation officer’s, or
the district court’s characterization of his notion as based on
cultural assimlation. Had Lopez infornmed the district court
that his notion was being m sconstrued, the district court would
have had the opportunity to address or correct any such error.
Because Lopez did not preserve this issue by specifically arguing
it before the district court, we reviewonly for plain error.

Cf. Save Power Ltd. v. Syntek Fin. Corp., 121 F.3d 947, 950 n. 4

(5th Gr. 1997); In Fairchild Aircraft Corp., 6 F.3d 1119, 1128

(5th Gir. 1993).

Lopez has not established plain error because he was not
entitled to a downward departure based on famly ties. Such
departures are discouraged by the Guidelines and are nade only in

rare and exceptional cases. See United States v. Wnters, 174

F.3d 478, 484 (5th Gr. 1999). Al though Lopez has a wwfe and two
children who live in the United States, and he provides

assi stance to his nother who al so resides here, this does not

establish exceptional circunstances. See United States v.

McKi nney, 53 F.3d 664, 677 (5th Gr. 1995); United States v.

Brown, 29 F.3d 953, 961 (5th G r. 1994). Accordingly, Lopez’
sentence i s AFFI RVED
AFFI RVED.



