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PER CURI AM *

Pursuant to a certificate of appealability (COA) granted by
the district court, Richard D nkins, convicted of capital nurder
and sentenced to death, contests the denial of federal habeas
relief, contending that punishnment-phase jury instructions given
pursuant to the pre-anended Tex. CooeE CRM Proc. art. 37.071 and
Penry v. Lynaugh, 492 U S. 302 (1989) (Penry 1), violated the

Eighth and Fourteenth Anmendnents by preventing the jury from

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



adequately considering the favorable conduct and character
mtigating evidence he presented. AFFI RVED
| .

On 12 Septenber 1990, a nmassage therapist and client were
found shot at the therapist’s office in Beaunont, Texas; they died
shortly thereafter. At the scene, police discovered: an
appoi ntnment book listing an appointnent with a “Ricky Dennis”
earlier that evening; and a client application formfor a “Ricky
Di nkins”, including his place of enpl oynent and a tel ephone nunber.

The next day investigators for the Beaunont police and
district attorney questioned Dinkins and arrested him on an
out st andi ng m sdeneanor warrant. Later that day, D nkins consented
to a search of his autonobile, fromwhich a .357 revolver and two
boxes of ammunition were seized.

The follow ng day (14 Septenber), after obtaining D nkins
consent, the investigators searched D nkins’ honme, in his presence,
and discovered a pair of Dblood-stained trousers. Shortly
thereafter, Dinkins gave a statenment inculpating hinself in the
murders. Dinkins was indicted that October. At trial in 1992, it
was further established that: the blood on Dinkins' trousers
mat ched t he bl ood type of one of the victins; the .357 revol ver was
sold to Dinkins the day before the nmurders; and slugs recovered
fromthe crinme scene were fired fromthat revolver. Additionally,

a wtness testified that, on the evening of the nmurders, he saw



Di nkins enter his autonobile and drive away fromthe crine scene.
The jury convicted D nkins of capital nurder.

Duri ng t he puni shnment phase, the State presented two W t nesses
—t he i nvestigators who had handl ed the case. They testified about
the details of the nurder and Dinkins' deneanor during the
i nvesti gati on.

Di nkins presented ten character w tnesses. They testified
that: he is not a violent or dangerous person; he is a “nice boy”
and a “conpassionate individual” with a “good personality”; he
of ten hel ped care for his parents and grandparents; he “did things”
for a woman and her husband and “woul d not take paynment for it”; he
had no di sciplinary problens during his pre-trial incarceration and
had reported a possible jail break; he once gave a wonan a
cigarette |lighter because she had | ost her husband’ s; and he served
inthe Air Force for approximately four years as an Air Policeman
and was “parachute qualified”.

The judge instructed the jury on three special issues, in
accordance with Tex. CooE CRRMm Proc. ANN. art. 37.071 (Vernon 1981),
whi ch provided, in pertinent part:

(b) On conclusion of the presentation of
the evidence [in a capital trial where the
state seeks the death penalty], the court
shal | submt the follow ng issues to the jury:

(1) whether the conduct of the defendant
that caused the death of the deceased was
commtted deliberately and wth the reasonabl e

expectation that the death of the deceased or
anot her woul d result;



(2) whether there is a probability that
t he defendant would commt crimnal acts of
violence that would constitute a continuing
threat to society [future dangerousness]; and

(3) if raised by the evidence, whether
the conduct of the defendant in killing the
deceased was unreasonable in response to the
provocation, if any, by the deceased.

In addition to the three statutorily-mandated i ssues, and in

an effort

to conply with Penry | (1998), discussed i

district court provided a supplenental instruction:

In making these decisions, you are
instructed that you can consi der any evi dence
whi ch, in your opinion, mtigates against an
answer of “yes” to each issue, including any
aspects of the Defendant’s character or
record, and any of the circunstances of the
comm ssion of this offense which you find to
be mtigating. And if such evidence causes
you to have a reasonable doubt as to any
i ssue, you are required to answer that issue
“no” .

Contrary to the record, and w thout explanation, Dinki

quotes an entirely different suppl enental instruction.

this is an attenpt to anal ogi ze his case to Penry v.

S. Ct. 1910 (2001) (Penry I1).

The

jury answered the three statutorily-nmandate

issues affirmatively. (Dinkins incorrectly states that

first two

nfra, the

ns’ brief

Apparently,
Johnson, 121

d speci al

only the

speci al issues were submtted to the jury.) Accordingly,

D nki ns was sentenced to death.

The Texas Court of Crim nal

and sentence, and the Suprene Court denied certiorari.

Appeal s affirmed the conviction

Di nki ns v.



State, 894 S . W2d 330, 361 (Tex. Cim App.) (en banc), cert.
deni ed, 516 U.S. 832 (1995).

D nki ns sought state habeas relief, presenting, inter alia,
the issue for which the COA was later granted by the district
court: that the punishnent-phase instructions precluded the jury
from adequately considering mtigating evidence, in violation of
the Eighth and Fourteenth Anmendnents (Penry clain. The habeas
court recommended denying relief, finding Dinkins had “failed ..
to allege any facts which would bring his Claimwthin the scope
of” Penry |, and that, consequently, the Penry claim was *“not
entitled to consideration because it fails to all ege any facts that
woul d support it”. Ex Parte Dinkins, Wit No. 56212-A (252d D. C.
23 July 1998). The Court of Crimnal Appeals adopted the findings
and conclusions and denied relief. Ex parte D nkins, No. 38671-01
(Tex. Crim App. 4 Nov. 1998).

Dinkins filed for federal habeas relief in Novenmber 1998. A
magi strate judge recomended denial. For the Penry claim the
magi strate judge found that the charge afforded the jury sufficient
|atitude to consider the relevant mtigating evidence. In March
2001, after a de novo review and over Dinkins’ objections, the
district court adopted the report and recommendati on and granted
the State’s notion for summary judgnent.

Penry Il was rendered post-judgnent. In the light of Penry

1, the district court granted a COA in June 2001
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1.

“Summary judgnment is appropriate if the record di scloses ‘that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of law’'”
Wllianms v. Scott, 35 F.3d 159, 161 (5th Cr. 1994) (quoting FEeD.
R QGv. P. 56(c)), cert. denied, 513 U. S. 1137 (1995). 1In a federa
habeas appeal, “[w e review the district court’s grant of summary
j udgnent de novo”. 1d. W do so “applying the sane standard of
review to the state court’s decision as the district court”.
Thonpson v. Cain, 161 F.3d 802, 805 (5th Cr. 1998).

“[ Bl ecause [Dinkins] filed his federal habeas petition after
the effective date of the Antiterrorismand Effective Death Penalty
Act of 1996 ..., Pub. L. 104-132, 110 Stat. 1214 (1996), the
statute applies to his case”. Martinez v. Johnson, 255 F.3d 229,
237 (5th Gr. 2001), cert. denied, No. 01-7408, 2002 W 257045
(U.S. 25 Feb. 2002). But, the point at which Dinkins first raised
his Penry claim and the grounds on which the state courts di sposed
of it, are not entirely clear. O course, whether a state court
has “adjudicated [the claim on the nerits” affects the deference
federal courts are to afford the state court’s decision. 28 U S.C
§ 2254(d). We need not deci de what deference to afford, however.
Even affordi ng none, Dinkins’ Penry claimfails.

Subsequent to Penry | (1989), discussed bel ow, Texas anended

art. 37.071. The jury is nowinstructed, inter alia, to determne



“IwW hether, taking into consideration all of the evidence,
there is a sufficient mtigating circunstance or circunstances to
warrant that a sentence of life inprisonnment rather than a death
sentence be inposed”. Tex. CooE CRM Proc. ANN. art. 37.071(e)(1)
(Vernon Supp. 2002). The anendnents, however, apply only for
capital of fenses subsequent to 31 August 1991. |d. art. 37.071(i).
Dinkins commtted the nurders prior to that date.
A

Penry | involved an as-applied, Ei ghth and Fourteenth
Amendnent chall enge to the special issues in the pre-anended art.
37.071. During the punishnment phase, Penry offered mtigating
evi dence of nental retardation and chil dhood abuse. The jury was
instructed in accordance with pre-anended art. 37.071. But despite
a request by Penry, it “was never instructed that it coul d consi der
the evidence [he] offered ... as mtigating evidence and that it
could give mtigating effect to that evidence in inposing
sentence”. Penry |, 492 U S. at 320.

The Court reiterated its holding from Lockett v. Ohio, 438
U. S 586 (1978), and Eddi ngs v. Ckl ahoma, 455 U. S. 104 (1982): the
Ei ghth and Fourteenth Anmendnents require a State to permt a jury
to “consider[] and giv[je] effect to evidence relevant to the
def endant’ s background or character or to the circunstances of the

of fense that mtigate against inposing the death penalty”. Penry

I, 492 U S. at 318. The Court then analyzed each of the three



speci al issues and held: the mtigating evidence presented by
Penry, particularly that of his retardation, had rel evance beyond
the special issues; and the jury, in the absence of further
instruction, “was not provided with a vehicle for expressing its
‘reasoned noral response’ to that evidence in rendering its
sentenci ng decision”. |d. at 328 (quoting California v. Brown, 479
U. S. 538, 545 (1987) (O Connor, J., concurring)).

Qur court has read Penry |I as follows:

According to the [Penry 1] Court, in the
absence of an instruction defining the term
“deliberately” inthe first special issue, the
jury may have been precluded from giving
effect to their possible opinion that Penry’s
mental retardation and history of childhood
abuse made him “l ess able than a normal adult
to control his inpulses or to evaluate the
consequences of his conduct” and thus |ess
personal |y cul pable. Wth respect to the
second i ssue [future dangerousness], the Court
found that the mtigating evidence was a
doubl e- edged sword: it mtigated his
culpability and at the sane tine it indicated
that he would be dangerous in the future.
Finally, the evidence was not relevant to the
third issue [response to provocation by
deceased]. The Court concluded that the state
court erred by not instructing the jury that
it could consider and give effect to the
mtigating evi dence of Penry’s nment al
retardati on and chil dhood abuse by decli ning
to i npose the death sentence.

Lackey v. Scott, 28 F. 3d 486, 488 (5th Cr. 1994) (quoting Penry I,
492 U.S. at 323; internal citations omtted), cert. denied, 513

U S. 1086 (1995).



Texas retried Penry in 1990; he was agai n convi cted of capital
murder. During the punishnment phase of that second trial, Penry
again proffered evidence of his nental retardation and chil dhood
abuse. See Penry Il, 121 S. C. at 1916. 1In an effort to conply
wth Penry I, and in addition to the three statutorily-nmandated
speci al issues, the trial court gave a supplenental instruction,
directing the jury, in answering the special issues, to give effect
to any mtigating circunstances. See id. at 1917. (Likew se, as
noted, at Dinkins’ trial, and in the |[ight of Penry I, a mtigating
evi dence suppl enental instruction was given.)

Penry 1|1 held, however, that the supplenental instruction
failed to satisfy Penry |: “that the jury be able to ‘consi der and
give effect to [a defendant’s mtigating] evidence in inposing
sentence’ ”. ld. at 1920 (enphasis and alteration in original;
quoting Penry I, 492 U S at 319). The Court found usel ess any
attenpt by the supplenental instruction to pronpt the jurors “to
take Penry’'s mtigating evidence into account in determning their
truthful answers to each special issue”, because, as Penry | had
hel d, “none of the special issues is broad enough to provide a
vehicle for the jury to give mtigating effect to the evidence of
Penry’s nental retardation and chil dhood abuse”. Penry IIl, 121 S.
. at 1921. And, to the extent the instruction attenpted to
informthe jury “it could sinply answer one of the special issues

no if it believed that mtigating «circunstances made a life
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sentence ... appropriate ... regardless of its initial answers to
the questions”, id., the Court concluded the instruction, in
conjunction with the special issues, rendered the overall jury
charge internally contradictory, making it “logically and ethically
i npossible for ajuror to follow both sets of instructions”, id. at
1922.

As noted, Penry Il was rendered after the district court
deni ed habeas relief in the case at hand. Accordingly, it granted
the COA concerning the mtigating evidence D nkins had presented.

B

Dinkins <clainms that his jury received a supplenental
instruction “virtually identical” to that in Penry Il; and that,
eval uated contextually, it failed to allowthe jury to consi der and
give effect to mtigating evidence of “his heroic and honorable
service in his country’s armed forces, nunerous good deeds in his
comunity, and testinony concerning his good character”. (Again,
Di nki ns’ suppl enental instruction was not “virtually identical” to
that in Penry I1.)

1

Di nki ns does not address whether, for purposes of his Penry
claim the cited mtigating evidence is “constitutionally rel evant
mtigating evidence”. As explained in Madden v. Collins, 18 F. 3d

304 (5th Gir. 1994), cert. denied, 513 U. S. 1156 (1995):
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To grant relief on a Penry claim we nust
determne (1) that the proffered evidence was
constitutionally rel evant mtigating evi dence,
and, if so, (2) that the proffered evidence
was beyond the “effective reach” of the
jurors. Thus rejection of a Penry cl ai mdoes
not necessarily nmean in every case that the
jury was able to evaluate the proffered
evidence fully and fairly. A Penry claim
rejection may al so be based on the failure of
the evidence relied upon by the petitioner to
be constitutionally rel evant mtigating
evi dence.

ld. at 308 (citing Johnson v. Texas, 509 U S. 350 (1993); footnote
omtted; second enphasis added).

The necessity and logic of our court’s Penry | jurisprudence
—and specifically the two-step inquiry described in Madden —was
not altered by Penry Il. It sinply held that the supplenental jury
instruction given in that case was not sufficient to correct the
specific deficiency recognized in Penry |I. See Penry IIl, 121 S.
. at 1921-22.

In order to determne whether the mtigating evidence is
“constitutionally relevant”, we nust ask whether “the evidence
inplicate[s] the basic concern of Penry ‘that defendants who conm t
crimnal acts that are attributable to a di sadvant aged background,
or to enotional and nental problens, nmay be |ess cul pable than
def endants who have no such excuse’'”. Madden, 18 F.3d at 307
(quoting Penry I, 492 U S. at 319; enphasis added). “In order to

present rel evant evidence that one is |l ess cul pable for his crineg,

11



t he evidence nust show (1) a ‘uniquely severe pernmanent handi cap]]
w t h which the defendant was burdened t hrough no fault of his own’,
and (2) that the crimnal act was attributable to this severe
permanent condition.” Davis v. Scott, 51 F.3d 457, 460-61 (5th
Cr.) (alterationinoriginal; internal citations omtted; quoting
Grahamv. Collins, 950 F.2d 1009, 1029 (5th Cr. 1992) (en banc),
aff’d on other grounds, 506 U S. 461 (1993)), cert. denied, 516
U.S 992 (1995); see also Turner v. Johnson, 106 F.3d 1178, 1189
(5th Gr. 1997) (“To qualify for the special exception to the scope
of the special issues carved out by Penry [I], proffered evidence
must denonstrate a ‘uniquely severe permanent handicap ... with
whi ch the defendant was burdened through no fault of his own.’”
(quoting Gaham 950 F.2d at 1029)).

Qoviously, in this light, the cited mtigating evidence of
Dinkins mlitary service, good deeds, and good character is not
Penry evidence. Accordingly, his Penry claimends there. (Al ong
this line, Dnkins' “claimfails for lack of nexus between the
mtigating evidence and the crimnal act”. Harris v. Johnson, 81
F.3d 535, 539 (5th Gir.), cert. denied, 517 U.S. 1227 (1996).)

2.

Even assum ng, arguendo, Di nkins’ evidence is such evidence,
it was not placed beyond the effective reach of the jurors. | t
“could be considered by the jury to sone extent under one of the

special 1issues — particularly the [second] issue of ‘future

12



dangerousness’”. Madden, 18 F.3d at 308 n.15. | ndeed,

v. Collins, 506 U S. 461, 476 (1993), the Court stated i

convi nced

that Penry [I] could be extended to cover”

in Graham

t was “not

mtigating

evidence of “positive character traits” because such evidence is

al ready gi

ven adequate consideration in the special iss

Jurek is reasonably read as holding that the
circunstance of yout h IS given
constitutionally adequate consideration in
deci ding the special issues. W see no reason
to regard the circunstances of G ahanis famly
background and positive character traits in a
different |ight.

ld. at 476 (enphasis added).

The Suprenme Court has simlarly held that other

mtigating evidence are given sufficient

speci al issues:

Johnson v.

The evidence of petitioner’s youth ... falls
outside Penry [I’s] anbit. Unli ke Penry’s
ment al retardation, which rendered hi munable
tolearn fromhis m stakes, the ill effects of
youth that a defendant nay experience are
subject to change and, as a result, are
readi |y conprehended as a mtigating factor in
consideration of the second special issue
[ future dangerousness].

ues:

types of

consideration by the

Texas, 509 U S. 350, 369 (1993). See al so Boyd v.

Johnson, 167 F.3d 907, 912 (5th Cr.) ("Evidence of good character

tends to show that the crinme was an aberrati on,

a negative answer to the special issue regarding t

dangerousness of the defendant.”), cert. denied, 527

(1999): Barnard v. Collins, 958 F.2d 634, 640 (1992) (*

13
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U S. 1055
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of ... good character, including evidence of ... carpentry skills,
work history, and famlial responsibility and support[,] ... does
not require a special instruction under Penry [I]”.), cert. denied,

506 U. S. 1057 (1993). (Nor does such evidence present the “doubl e-

edged” potential of concern in Penry | and Il.)
3.
Dinkins’ claimfails for athird reason: it is Teague-barred.

See Teague v. Lane, 489 U. S. 288 (1989). “As none of [Di nkins’]
mtigating evidence was truly doubl ed-edged in a way that Penry’s
evi dence was, and as [Di nkins’] evidence coul d be consi dered by the
jury under the ... second special issue, the relief [D nkins] seeks
was not ‘dictated’ by precedent and thus constitutes a ‘new rule’
under Teague.” Madden, 18 F.3d at 308 n. 15.
L1l

For the foregoing reasons, the denial of habeas relief is
AFFI RVED. Di nkins’ counsel is cautioned that repetition of the
type of factual m sstatenents noted in this opinion may result in
the inposition of sanctions.

AFFI RVED
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