IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40425

JAMES J. NAPLES, M D.,
Pl ai ntiff-Appellee,

ver sus

SUN- TZU MANAGEMENT:; ET AL.,
Def endant s,

EVANGELI NE JOHNSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas
(5:00-CV-153)

July 10, 2002

Before KING Chief Judge, and H GE NBOTHAM and EM LIO M GARZA,
Circuit Judges.

PER CURI AM *

Appel | ee Janes J. Naples, MD. sued Sun-Tzu Managenent, |nc.
and Appellant Evangeline Johnson in state court for breach of
contract and fraud. After filing for Chapter 11 bankruptcy, Johnson
renoved the case to federal court pursuant to 28 U.S.C. 8§ 1452. The

district court dismssed the case for lack of subject matter

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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jurisdiction, and Johnson appeals. W reverse and renmand.
I

Napl es sued Sun- Tzu Managenent and Johnson in state court for
breach of contract and fraud, arising out of a dispute concerning
an al |l eged agreenent to finance the purchase of a hospital |ocated
in Dallas County, Texas. The case was scheduled for trial on
Decenber 29, 1999 but the defendants did not appear and the state
court entered a default judgnment awardi ng Napl es $1, 050, 402. 30 and
other relief. On March 9, 2000, the state court entered a turnover
order, noting that the defendants failed to appear for a hearing on
Napl es’ notion for a turnover order despite having been sent notice
by fax and certified mail

Johnson argues that she did not |earn of the default judgnent
agai nst her until February 25, 2000, and that on March 10, 2000 she
filed a Mdtion to Suspend Turnover and Reset Date of Judgnent
O der. There is no record of this notion-it is absent from the
court’s docket sheet and Johnson’s counsel cannot produce a
filemarked copy. But it does appear to have been delivered to the
court clerk. The court scheduled a hearing on the notion in a
witten, signed order dated March 22, 2000. Johnson re-filed the
nmotion on August 24, 2000, asking the state court to reset the
effective date of the default judgnent to February 25, 2000, the
date she clains that she received notice of the judgnent.

On March 20, 2000, Johnson filed a suggestion of bankruptcy,
giving the state court notice that she had filed for Chapter 11
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bankruptcy protectionin the United States Bankruptcy Court for the
Northern District of Texas. Before the state court ruled on
Johnson’s notion to reset date, she renoved the state court action
to federal district court pursuant to 28 U S . C. 8§ 1452, which
authorizes the renoval of pending state clains related to
bankrupt cy cases.

Napl es then noved to remand to state court, and alternatively
for mandatory abstention under 28 U S. C. 8§ 1334(c)(2). He argued
that renoval was inproper because the state court judgnent was
final and the plenary power of the state court had term nated
pursuant to Tex. R Cv. P. 329(b). Naples also argued that the
renmoval was untinely, that if there was any cause of action to
renove then mandat ory abstention was required, and that the notice
of renoval was defective. Johnson argued that the case was
renovabl e because the state court retained the jurisdiction to
consider his post-judgnent notions for relief from the default
j udgnent and the turnover order.

The matter was referred to a nmagistrate judge, who issued a
report recommending that a notion to transfer venue be denied as
noot, a matter not before us, that the notion for remand be deni ed,
and that the case be dismssed for lack of subject matter
jurisdiction because nothing remained to be litigated in state
court. She concl uded that Johnson’s notion to set aside the default
judgnent was untinely and did not reinvoke the state court’s
jurisdiction. She also held that the notion to suspend the turnover
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order was not filed until August 24, 2000, rejecting Johnson’s
argunents that the notion had been filed | ong before the docketing
date. The district court adopted the magistrate judge’'s report,
rejecting Johnson’s claimthat 28 U S.C. 8§ 1447(c) nmandates that
actions nust be remanded to state court even if it appears that the
remand would be futile because the state court would also |ack
jurisdiction.
|1

Johnson argues that the district court had subject matter
jurisdiction because the state court judgnent was not final. She
further argues, in the alternative, that if the district court
| acked subject matter jurisdiction, the case should have been
remanded to state court. We reviewthe district court’s decisionto
dismiss for lack of subject matter jurisdiction de novo.!

Federal district courts lack jurisdiction to review final
state court judgnments.? A state court judgnent is final if (1) it
is “subject to no further review or correction in any other state
tribunal,” and (2) it is “final as an effective determ nation of

the litigation and not of nerely interlocutory or internediate

P Brume v. |.N.S., 275 F.3d 443, 447 (5th CGr. 2001).

2 District of Colunbia Court of Appeals v. Feldnman, 460 U.S.
462, 476 (1983); In re Meyerland Co., 960 F.2d 512, 515 (5th Gr.
1992) (noting “the rule that federal district courts |ack
jurisdiction to review final state court judgnents”).
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steps therein.”3

Napl es cl ai ns that renoval was i nproper because at the tine of
renoval, the state court judgnent was final and the plenary power
of the state court had termnated pursuant to Tex. R Cv. P.
329(b). Under Texas law, a trial court | oses plenary power to grant
a newtrial thirty days after signing a judgnent.* But if a party
adversely affected by a judgnent has not received notice via first-
class mail and has no actual knowl edge of the order within twenty
days after the judgnent is signed, the thirty-day period begins on
the date that the party or his attorney received notice or acquired
actual know edge of the judgnent as long as that date is within
ni nety days after the judgnment was signed.?®

In this case, the state court signed a default judgnent on
Decenber 28, 1999 and thus | ost plenary jurisdiction on January 27,
2000 in the absence of a tinely notion. Johnson clains that she did
not receive proper notice of the default judgnent, providing a
sworn affidavit fromher attorney which states that neither Johnson
nor her attorney possessed notice or actual know edge of the
judgnment within twenty days of the date on which the default

j udgnent was signed and asserts that Johnson did not |earn of the

3 Market St. Ry. Co. v. Railroad Commi ssion of State of Cal.
324 U.S. 548, 551 (1945).

4 Tex. R G v. P. 329b; Jackson v. Van Wnkle, 660 S.W2d 807,
808 (Tex. 1983).

5 Tex. R Civ. P. 306a.



judgnment until February 25, 2000. She also clains that her notion
to suspend the turnover order and reset the judgnent date was fil ed
“on or about March 10, 2000,” although there is no file-stanped
copy with that filing date. She points to the fact that the state
court set a hearing on the notion for April 10, 2000. The state
court’s witten, signed order setting the hearing, dated March 22,
suggests that the notion was filed, but sonmehow | ost or m spl aced
by the court clerk.

The district court held that the affidavit from Johnson’s
attorney sufficiently established that she was first aware of the
default judgnent on February 25, 2000, noting that under Texas | aw
a trial court is bound to accept a novant’s sworn affidavit as
true, absent a hearing.® Applying Rule 306a, the district court
determ ned that Johnson had until March 27, 2000 to properly
reinvoke the trial court’s jurisdiction but found that Johnson did
not tinely file a notion with the trial court. Naples does not
contest the district court’s finding that Johnson was first aware
of the default judgnent on February 25, 2000, and it is not clearly
erroneous. Johnson argues, however, that the district court clearly
erred in determning that she had not tinely filed a notion to
reinvoke the court’s jurisdiction. She clains that there is
sufficient evidence to establish that she filed the notion before

March 27, 2000, despite the absence of a fil emarked copy.

® Vard v. Nava, 488 S.W2d 736, 737 (Tex. 1972).
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Napl es contends that even if Johnson filed the notion within
thirty days of acquiring know edge of the judgnent, the act of
filing the notion does not itself extend the duration of the state
court’s plenary power over the judgnent. He points to a recent
Texas court of appeals decision, In re Bokel oh,” which specifies
that to invoke Rul e 306a, a party nust file a sworn notion, provide
notice to the other parties, and “prove in the trial court the date
upon which the party adversely affected first received the clerk’s
notice of judgnment or acquired actual know edge that the judgnent
had been signed.”?8

But Naples m sconstrues the | aw. Bokel oh only requires that

the notion “set forth facts that create a prinma facie case
denonstrating the party did not receive the clerk’s notice or
acquire actual know edge of the judgnent within twenty days after
t he j udgnent was si gned.”® Johnson urges that she submtted a sworn
affidavit from her attorney wth the notion to reset date of
judgnent that she filed on March 10, 2000-the sane affidavit
submtted with the notion when she re-filed it on August 24, 2000.
That affidavit alleged each of the jurisdictional el enents required

under Rule 306a(4), and the district court correctly held that it

est abl i shes February 25, 2000 as the date of first awareness of the

721 S.W3d 784 (Tex. App.-Hous. [14th Dist.] 2000).
8 1d. at 791.
9 1d.



default judgnent. The remaining i ssue before us, then, is whether
the district court’s determ nation that Johnson did not tinely file
a notionto reinvoke the court’s jurisdictionis clearly erroneous.

Under Texas law, an instrunment is deened to be filed at the
time it is delivered to the clerk, regardl ess of whether or not a
file mark is placed on the i nstrunent and regardl ess of whether the
file mark gi ves sone other date of filing.!° The Texas Suprene Court
has repeatedly held that a legal instrunent is deened to be filed
before an official file mark was affixed where there is external
evi dence of an earlier delivery date. In Standard Fire | nsurance v.
LaCoke, ' an insurer's petition for reviewwas recei ved one day | ate
because the deputy district clerk had instructed the postman not to
deliver the afternoon mail, which he would pick up a day |ater.??
The court held that the “petition in this case was within the
effective control of the deputy district clerk, even though it was
not within his actual physical possession.”?3

Simlarly, in Biffle v. Mdrton Rubber Industries, Inc.,* the

deputy clerk inadvertently failed to filemark a cost bond unti

10 Standard Fire Ins. Co. v. LaCoke, 585 S.W2d 678, 680 (Tex.
1979) .

d.

2 1d. at 679-80.

13 1d. at 681.

14785 S.W2d 143 (Tex. 1990).
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after the deadline for perfecting an appeal had passed. Noting that
the deputy clerk submtted a signed affidavit affirmng that the
bond was tinely received, the court held that the instrunment was
tinmely filed because it was in the custody and control of the
clerk.®

The district court, in rejecting Johnson’s argunent, stressed
that unlike the parties in LaCoke and Biffle, Johnson cannot
present “clear evidence” that her notion was tinely filed. The
court cited First Heights Bank, FSB v. Marom® in which a Texas
appellate court held that a letter dated February 25 was filed on
March 1, when it was filestanped.! In Maromthere was no evi dence
that the letter was filed on February 25 aside fromthe testinony
of a representative of one of the parties.?!®

Al t hough the district court relied upon the affidavit of
Johnson’s attorney to establish the date of his first awareness of
the default judgnent, it properly concluded that the testinony of
an adversely affected party or the party’'s attorney is not enough
to establish the date that a notion was filed when the testinony
conflicts with the official file mark. I ndeed, this was the hol di ng

in Marom But there is nore evidence in this case. On March 22,

15 1d. at 144.

16 934 S.W2d 843 (Tex. App. Hous. (14th Dist.)) (1996).
7 1d. at 845 n. 1.

18] d.



2000-t wel ve days after Johnson clainmed that she filed the notion
and five days before the Rul e 306a deadli ne-the state court issued
a witten, signed order setting a hearing on the notion for Apri
10, 2000. | ndeed, Johnson’s counsel states in his affidavit that he
travel ed to New Boston for the hearing, which was ultimtely not
conducted.® Also, contenporaneous correspondence between the
parties refers to the notion and suggests that it was filed in
early March 2000, and the court clerk explicitly requested an
additional certificate of conference, indicating that the notion
was filed. This evidence, taken together, establishes that Johnson
filed a notion to reset date of judgnent on March 10, 2000. In any
event, given that the state court ruled on Johnson’s notion on
March 22, 2000-five days before the Rul e 306a deadline-it is clear
that her notion was filed by that date. The nmgistrate judge' s
contrary finding is clearly erroneous.

The act of filing the notion and supporting affidavits is
itself sufficient to invoke the trial court’s jurisdiction,? which

renders the default judgnent sonething | ess than a “final” judgnent

19 According to the affidavit of Johnson’s counsel, Naples's
counsel was initially not present for the hearing on April 10
Apparently Napl es’s counsel and the trial judge concluded, in an ex
parte conversation, that no hearing would be necessary because a
Suggestion of Bankruptcy had been filed. Johnson’s counsel clains
t hat once he expl ai ned that the bankruptcy stay did not bar actions
on behal f of the debtor, the judge contacted Naples’s counsel, who
returned to the courthouse hours |ater. Nonethel ess, the hearing
was not held on that day.

20 I'n re Bokeloh, 21 S.W3d at 791.
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within the relevant definition used by this court.? Accordingly,
we hold that the state court judgnment was not final for purposes of
i nvoki ng federal renoval jurisdiction, and that the district court
erred in determning that it |acked subject matter jurisdiction.

Because the case was renovable to federal court, we need not
deci de whether the district court erred in dismssing the case
rather than remanding to state court, as required by 28 U S. C. 8§
1447(c). We thus decline to consider this question, given that the
district court had subject matter jurisdiction in this case.

1]
We t her ef ore REVERSE and REMAND t he case to the district court

for further proceedi ngs. REVERSED AND REMANDED

21 See supra note 3 and acconpanying text.
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