IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40335
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DAVI D WVAYNE McCLOY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4: 00- CR-57- ALL)
© July 17, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant David Wayne MC oy appeals the sentence
i nposed by the district court followng his guilty-plea conviction
for possession of stolen United States nmail. He argues that the
district court erred in increasing his offense level by three
| evel s pursuant to United States Sentence Guideline § 3A1.2(b). He
contends that he was nerely attenpting to fl ee and that his actions

did not rise to the | evel of an assault that created a substanti al

risk of serious bodily injury. W disagree. MCdoy's actions did

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



anpunt to an aggravated assault on Oficer A L. Privett, given
McC oy's attenpt to flee immedi ately after conmtting the instant
offense and his attenpt to take O ficer Privett’s firearm during
this altercation. Therefore, the district court did not err in

increasing his offense level pursuant to 8 3Al.2(b). See United

States v. Otiz-Ganados, 12 F.3d 39, 41-43 (5th Cr. 1994).

McCl oy argues that the district court abused its discretionin
departing upward fromthe applicabl e Sentencing Guideline range in
determ ning his sentence. The district court concluded that an
upward departure was warranted because McC oy had nore than tw ce
the nunber of crimnal history points necessary for a Category VI,
had violated the conditions of his community release follow ng
several convictions, had commtted crinmes on a frequent basis, and
had commtted the instant offense |less than one year after his
release from the Arkansas Departnent of Corrections. As the
district court gave acceptabl e reasons for the upward departure and
the extent of the upward departure was reasonable, the district
court did not abuse its discretion in departing upward in

determning McCloy' s sentence. See United States v. Route, 104

F.3d 59, 64 (5th Gir. 1997).
AFFI RVED.



