IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40264
Summary Cal endar

MARVI N WADDLETON, 111,

Pl ai ntiff-Appellant,
ver sus
J. BLALOCK, Sergeant, Smth County Jail; UN DENTIFI ED MCGEE
Oficer, Smth County Jail; UNKNOMN COFFI CER, (3); J.C
RI CHARDSON, O ficer, Smth County Jail; J. GORE, Oficer
Smth County Jail; C. HERDON, Sergeant; SM TH COUNTY JAI L

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00- Cv-287

Before JOLLY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *

Marvin Waddl eton, |11, Texas prisoner # 924976, appeals
followng the dism ssal of his civil rights conplaint filed
pursuant to 42 U.S.C. § 1983.

Waddl et on argues that the magi strate judge erred in denying
him|eave to anend his conplaint to add new cl ai ns and
defendants. Waddleton filed three separate notions to anend.

One sought to add a defendant who is not a “person” who coul d be

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sued under 42 U. S.C. 8 1983. The other two notions sought to add
clains and defendants that were either duplicative of his

exi sting conplaint, wholly unrelated to his existing conplaint,

or that woul d have been futile because the added cl ai ns and/ or
def endants woul d have been subject to dism ssal. Accordingly,
the magi strate judge did not abuse her discretion in denying

Waddl eton | eave to anend his conplaint. See Ashe v. Corley, 992

F.2d 540, 542 (5th Gr. 1993).

Waddl eton al so argues that the magi strate judge erred in
denyi ng himan extension of time within which to | ocate a
docunent to support his slander clains. He contends that the
deni al was error because the magi strate judge used the absence of
the docunent to dismss the slander claim This argunent is
Wi thout nmerit as the nmagistrate judge did not rely on the absence
of the docunent in dismssing the claim Rather, the magistrate
judge correctly dismssed the clai mbecause, under the |aw of
this circuit, clains involving slander and libel are state | aw
matters which are not cognizable in a 42 U S.C. § 1983 action.
Ceter v. Fortenberry, 849 F.2d 1550, 1556 (5th Cr. 1988).

Waddl et on next argues that the magistrate judge interjected
her personal views of his allegations into the case and tw sted
the testinony Waddl eton gave at the evidentiary hearing regarding
an excessive-use-of-force incident. A careful review of the
record reveals that the nmagi strate judge did not m sconstrue
Waddl eton’ s testi nony.

Waddl et on al so chal |l enges the dism ssal of several of his

clains. We review dismssals of clains as frivolous for an abuse
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of discretion and dism ssals for failure to state a cl ai mupon

which relief may be granted de novo. Berry v. Brady, 192 F.3d

504, 506 (5th Cir. 1999).

Wth regard to the July 8, 1998 use-of-force incident,
Waddl eton’s brief contains nothing nore than a description of the
events giving rise to the incident. Because he does not
chal | enge the reasons for the dismssal of this claim he has
abandoned the only issue for this court to review with respect to

that claim See Brinkmann v. Dallas County Deputy Sheriff Abner,

813 F.2d 744, 748 (5th Gr. 1987) (this court wll not address

i ssues the appellant fails to assert); see also Yohey v. Collins,

985 F.2d 222, 224-25 (5th ir. 1993) (issues not raised on appeal
are consi dered wai ved).

Wth regard to the October 21, 1998, use-of-force claim the
proper inquiry is “whether force was applied in a good-faith
effort to maintain or restore discipline, or maliciously and

sadistically to cause harm” Hudson v. MMIllian, 503 U S 1, 7

(1992). “The ampbunt of force that is constitutionally
permssible . . . must be judged by the context in which that
force is deployed.” |lkerd v. Blair, 101 F.3d 430, 434 (5th Gr.

1996). WAddleton testified at his evidentiary hearing that he
snatched the keys of an officer passing near his cell. Wen
anot her officer entered the cell to search for the keys,

Waddl eton attenpted to stab the officer in the heart with a
homemade shank. To stop the attack, Waddleton was put in a
choke-hold until he passed out. Waddl eton awke on his cell bed

and suffered only a mnor abrasion on his chin. The magistrate
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judge did not abuse her discretion in dismssing this claimas

frivolous. See Siglar v. Hi ghtower, 112 F. 3d at 191, 193 (5th

CGr. 1997).
Waddl eton’ s argunent that the magistrate judge erred in
di sm ssing his deprivation-of-property clains nust fail. Because
the state of Texas has adequate post-deprivation renedies, a
pri soner does not have a basis for a 42 U S.C. 8§ 1983 claimfor

the deprivation of his property. Mirphy v. Collins, 26 F.3d 541,

543 (5th CGir. 1994).

Waddl eton admitted at the evidentiary hearing that he had
only assuned that retaliation was the notive for jail officials’
repeated deprivation of his property because he could think of no
ot her notivation. Because Waddl eton all eged no specific factual
basis to support his conclusion assertion, the magi strate judge
did not abuse its discretion in dismssing the retaliation claim

as frivolous. See Moody v. Baker, 857 F.2d 256, 258 (5th Cr.

1988).

Waddl et on argues that the magistrate judge erred in
di sm ssing his del ay-of -nedi cal -care claimwhich arose after an
assault by another inmate. H's argunent is based on his
assertion that the nmagistrate judge erroneously stated that he
had recei ved pronpt nedical care after various use-of-force
i ncidents. However, the nagistrate judge s statenent was
superfluous in that it concerned incidents unrelated to the care
Waddl eton received after the inmate assault. Waddl eton has not
addressed the correctness of the magi strate judge’s finding that

he failed to allege facts which showed deliberate indifference or
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substantial harm arising out of the nedical care he received
after the inmate assault. Accordingly, he has abandoned the only
issue for this court to reviewwth respect to that claim

See Bri nkmann, 813 F.2d at 748.

Waddl eton has also filed a notion for mandatory injunction
requesting that this court conpel the Smth County, Texas,
Sheriff Departnent to return his inpounded vehicle or, in the
alternative, to award hi m danmages for the | oss of his vehicle.
This notion is construed as a mandanus action. Aside fromthe
fact that original jurisdiction over a mandanus action lies with
the district court, this court may not grant \WAddl eton’s notion
because 28 U. S.C. 1361 allows a federal court to “conpel an

of ficer or enployee of the United States or any agency thereof to

performa duty owed to the plaintiff.” 28 US C 8§ 1361
(enphasis added). Title 28 U. S.C. § 1361 does not authorize this
court to conpel any officer or enployee of the state of Texas to
performany duty. See 28 U S.C. §8 1361. Therefore, Waddl eton’s
notion is denied.

The district court’s dismssal of WAaddl eton’s conpl ai nt as
frivolous and for failure to state a claimcounts as a “strike”

for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 385 (5th GCr. 1996). Waddleton is warned that if
he accunul ates three “strikes,” he will no |onger be allowed to

proceed in forma pauperis in any civil action or appeal filed

while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C

§ 1915(qg).
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AFFI RVED.  MOTI ON DENI ED.  SANCTI ONS WARNI NG | SSUED.



