IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40253
Summary Cal endar

CH MA AG M
Pl ai ntiff-Appellant,
ver sus

UNI DENTI FI ED TALI AFERRO, Li eut enant;
LUMPKI N, Capt ai n,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:00-CV-427

© August 19, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Chima Agim Texas prisoner #870112, appeals the district
court’s dismssal with prejudice of his civil rights conplaint as
mal i ci ous under 28 U.S.C. 8§ 1915. Agimargues the district court
erred in failing to order defendants to conply with his discovery
request; the district court erred in disallowing the majority of

his proposed witnesses; the district court erred in failing to

continue the trial so he could conduct discovery and anend his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conplaint; the district court erred in failing to make sure he
under stood the neaning of the word “hurt” as it was used at
trial; and the district court’s dismssal should be reversed
based upon the alleged perjury of two of the witnesses at trial.
He al so argues that the district court erred in denying his
nmotion for appointnment of counsel. Gven the district court’s
inability to produce a transcript of the trial, we have revi ewed
t he video conference of the bench trial.

The district court did not err before trial in failing to
conpel discovery by the defendants as the defendants filed a
notice of disclosure, and Agimdid not file anything with the
district court, arguing that the defendants failed to nmake a ful
di scl osure or asking that the defendants produce requested
di scovery. The district court also did not abuse its discretion
during the trial in failing to nake defendants produce pictures
whi ch purportedly showed an injury to Aginms | eg as defense
counsel advised the court that the nedical record was conplete

wWth respect to the incident in question. See R chardson v.

Henry, 902 F.2d 414, 417 (5th Cr. 1990); Mayo v. Tri-Bel

I ndus., Inc., 787 F.2d 1007, 1012 (5th Gr. 1986). The district

court also did not abuse its discretion in allowing only Jeff
Boyd and Nurse Giffins to testify on behalf of Agimat trial.

See Young v. City of New Oleans, 751 F.2d 794, 796 (5th Gr.

1985) .
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Agimdid not nove for a continuance either before or during
trial. Although Agi mdid nake several references during trial to
W t nesses who could allegedly testify regarding tinmes he was
beaten by other inmates at the direction of prison officials, he
conceded to the court that he could not fully renenber these
i ncidents. Accordingly, there was no abuse of discretion by the
district court in failing to continue the trial so Agi mcould

conduct further discovery. Paul Kadair, Inc. v. Sony Corp. of

Anerica, 694 F.2d 1017, 1029 (5th Gr. 1983); Chevron U S A ,

Inc. v. Traillour G| Co., 987 F.2d 1138, 1156 (5th G r. 1993).

Agim s remai ning argunents are without nerit. Al though Agim
may have been confused about the district court’s use of the term
“hurt,” he unm stakably told the district court that his back was
injured as a result of the incident on October 6, 1999. The
district court apparently did not credit this testinony, and we
Wil not revisit the court’s credibility determ nation. See

Penberton v. Collins, 991 F.2d 1218, 1225 (5th G r. 1993).

Simlarly, we will not revisit the credibility determ nations by
the court of the other wtnesses at trial. 1d.

As Agi mdid not present exceptional circunstances warranting
t he appoi nt nent of counsel, the district court did not abuse its

discretion in refusing to appoint counsel. See U ner v.

Chancellor, 691 F.2d 209, 212 (5th Gr. 1982). Hi s notion for

appoi ntnent of counsel to this court is DENNED. H's notion to
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file out-of-tine exhibits with this court is al so DEN ED. See

United States v. Flores, 887 F.2d 543, 546 (5th Cr. 1989).

Agimi s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5th Gr.
R 42.2. The dismssal of this appeal and the district court’s
dismssal of this lawsuit as frivolous constitute two strikes for

purposes of the 28 U S.C. § 1915(g) bar. Adepegba v. Hammons,

103 F. 3d 383, 388 (5th Cr. 1996). Agi mhas previously been

i ssued two strikes by this court. See Adimyv. Lunpkin, No. 01-

41153 (5th Cr. April 11, 2002). As Agimhas accunul ated three
strikes, he may not proceed in forma pauperis in any civil action
or appeal brought in a United States court while he is

i ncarcerated unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

DI SM SSED AS FRI VOLOUS; DENY MOTI ONS; THREE- STRI KES BAR
| MPCSED



