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PER CURI AM **
Braulio lIracheta-Garces (“lracheta”) pleaded guilty to
possession with intent to distribute nore than 100 kil ograns of

mar i j uana and was sentenced to 37 nonths’ inprisonnment. Iracheta

District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



contends, and we agree, that the district court erred in inposing
a two-level increase under US S G 8§ 3Cl.2 for recklessly
endangering others during flight.

. FACTS AND PROCEDURAL HI STORY

In August 2000, United States Border Patrol agents
attenpted to stop a car near Bl uetown, Texas. The car accel erated
to a speed of 80 to 90 mles per hour and began to swerve
erratically between the northbound and southbound | anes. The
driver lost control of the car as he was negotiating a turn. The
car left the roadway, and five people exited the car and fled on
foot . Border Patrol agents were able to apprehend the driver,
Sal vador Tobi as-Perez, and two passengers, Braulio |racheta-Garces
and Jose Rangel - Marti nez. The agents searched the vehicle and
found 332.6 pounds (or 151.18 kilograns) of marijuana. Iracheta
pl eaded guilty to possession with intent to distribute nore than
100 kil ogranms of marijuana, in violation of 21 U S.C. § 841(a)(1)
and 8 841(b)(1)(B).

In exchange for lracheta' s guilty plea, the Governnent
stipulated that Iracheta was a mnor participant in the drug
smuggl i ng operation and recommended that he be sentenced “at the
| ow end” of the appropriate sentencing range.

The probation officer who prepared the Pre-Sentence

I nvestigation Report (“PSR’) determned that Iracheta s total



of fense [ evel was 21, which included a base offense |evel of 26,
pursuant to U S S .G § 2D1.1; a two-level decrease under the
“safety val ve” provisions of § 5C1.2 and 8 2D1. 1(b)(6); a two-I|evel
decrease under 8§ 3Bl. 2(b) because Iracheta was a m nor participant;
a three-level decrease under 8 3El.1 because Iracheta had accepted
responsibility; and, finally, a two-level increase pursuant to 8§
3Cl. 2 because Iracheta had recklessly endangered others during
flight. On this last point, the PSR expl ai ned:

Although a passenger in the vehicle, [l rachet a]

endangered the public as well as the U S. Border Patrol

agents by attenpting to flee at a high rate of speed.

All reasonably foreseeable acts in furtherance of a

jointly undertaken crimnal activity shall be consi dered

in determ ning the offense |evel.
Wth an offense |level of 21 and a crimnal history category of I,
| racheta’s sentencing range was 37 to 46 nonths’ inprisonnent.

| rachet a obj ected to t he reckl ess endanger nent adj ust nent

on the grounds that he was nerely a passenger in the vehicle and
had not encouraged the driver to flee. The Governnent agreed that
t he two-1| evel increase under § 3Cl. 2 was not warranted by the facts
of this case. Nevert hel ess, the district court overruled
| racheta’s objection and adopted the findings and recomendati ons
of the PSR

The district court sentenced Iracheta to 37 nonths’

i nprisonnment and 5 years’ supervised rel ease. Iracheta renewed his



objections in a notion to reconsider his sentence. The district
court denied the notion, and Iracheta now appeal s.?
1. DI SCUSSI ON

Section 3Cl. 2 of the sentencing guidelines provides that
“[1]f the defendant recklessly created a substantial risk of death
or serious bodily injury to another person in the course of fleeing
froma |l aw enforcenent officer, increase by 2 levels.” The issue
on appeal is whether Iracheta nmay be hel d accountabl e for reckl ess
endanger nent, even though he was not driving the speeding car and
did not encourage the driver to flee.

| racheta points to Application Note 5 to §8 3Cl.2, which
explains that a defendant is “accountable for his own conduct and
for that conduct that he aided or abetted, counsel ed, commanded,
i nduced, procured, or willfully caused.” As the governnent admts,
there is no evidence that Iracheta exercised any i nfluence over the
driver’s conduct.

The district court relied on a nore general section of

t he sent enci ng gui del i nes, whi ch provides that, “[u] nl ess otherw se

. Al t hough Iracheta s plea agreenent includes a partial
wai ver of his right to appeal his sentence, the Governnent does not
contend that the waiver provision precludes this appeal. Moreover,
given the present state of the record, we would be unable to
determ ne whether Iracheta knowi ngly and voluntarily waived his
right to appeal. See United States v. Mel ancon, 972 F. 2d 566 (5th
Cr. 1992). Under these circunstances, we elect not to raise the
wai ver issue sua sponte.




specified, . . . in the case of a jointly undertaken crim nal
activity,” guideline ranges are to be determ ned on the basis of
“all reasonably foreseeable acts and omssions of others in
furtherance of the jointly undertaken crimnal activity, that
occurred . . . in the course of attenpting to avoid detection or
responsibility for that offense.” U S. S.G § 1B1.3(a)(1)(B). The
district court concluded that |Iracheta was subject to the
enhancenent because the driver’s decision to flee was reasonably
f oreseeabl e.

Al t hough there i s an apparent i nconsi stency between t hese
two provisions of the sentencing guidelines, every circuit that has
squarely addressed the issue has held that Application Note 5

establishes an exception to the nore general rule of 8§

1B1.3(a)(1)(B). See United States v. Cook, 181 F.3d 1232, 1235-36

(11th Gr. 1999)(citing decisions fromthe Sixth, Ninth, and Tenth
Circuits). The district court’s decision to inpose a two-1|evel
i ncrease pursuant to 8 3C1.2 is thus contrary to the overwhel m ng

wei ght of authority.? For the reasons stated in the Eleventh

2 The only Fifth Crcuit decision interpreting 8 3Cl.2 suggests that

Application Note 5 creates an exception to the general rule of § 1B1.3(a)(1)(B).
See United States v. Lugnman, 130 F.3d 113 (5th Gr. 1997). In Lugnan, as in this
case, the district court applied the reckl ess endanger nent enhancenent sol ely on
the ground that flight was reasonably foreseeable under § 1B1.3. 1d. at 116.
The Fifth Grcuit, however, affirmed the sentence enhancement on the basis of
Application Note 5. In Lugman, the PSR included a finding of fact that the
def endant, who was a passenger in a car |oaded with cocaine, inplored the driver
to flee from police. Id. The court concluded that there was an “adequate
evidentiary basis for the PSR s conclusion that it was Lugnan’s idea that [the
driver] attenpt to evade the sheriff’'s deputies, and therefore, any reckless
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Circuit’s opinion in Cook, we hold that a sentence may not be

enhanced under § 3Cl. 2 unl ess the defendant’s conduct falls wthin
the scope of Application Note 5.
[11. CONCLUSI ON
Because Iracheta should not have been subjected to the
two-1 evel increase for reckl essly endangering others during flight,
we VACATE Iracheta’ s sentence and REMAND t he case for resentencing.

VACATED and REMANDED.

conduct conmitted by [the driver] may be attributed to Lugman for purposes of
enhancenent under § 3Cl.2.” |d. at 116-17.
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