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For the capital murder conviction of Del ma Banks, Jr., the
State of Texas contests the partial habeas relief for the death
sentence, the issues being: whet her, in violation of Brady vs.
Maryl and, 373 U.S. 83 (1963), the State wi thhel d evidence that one
of its witnesses was a paid police informant; whether, for the
penal ty phase, Banks’ trial counsel was ineffective; and whether

cunul ative error is a basis for relief.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Concerning the denial of habeas relief for his conviction
Banks seeks a certificate of appealability (COA), claimng: t wo
ot her Brady violations; ineffective-assistance at the guilt phase;
violation of Swain v. Al abama, 380 U S. 202 (1965) (prosecutors
pur posef ul , systemati c, discrimnatory exclusion of venire
menbers); and insufficient evidence.

COA and HABEAS RELIEF DENED; therefore, REVERSED and
RENDERED.

| .

The nmurder at issue occurred 22 years ago. Court proceedi ngs
since then have included the direct appeal, three state habeas
petitions with evidentiary hearings, and an extensive evidentiary
hearing for the federal petition at issue.

A

On Monday norning, 15 April 1980, Richard Witehead was found
dead in a park near Nash, Texas, in Bowe County. See Banks V.
State, 643 S.W2d 129 (Tex. Cim App. 1982), cert. denied, 464
U S 904 (1983). (Nash is near Texarkana.) He had been shot tw ce
in the head and once in the upper back. Fisher, who |ived near the
park, reported being awakened by two gunshots the preceding
Saturday, 12 April, at approximately 4:00 a.m. And, Hicks and
Bungar dt two female acquaintances of the wvictim told
i nvestigators he was | ast seen alive the precedi ng Friday evening,

11 April, wth a black male, whomthey later identified as Banks.



As a result, Bowe County Deputy Sheriff Huff, the |ead
i nvestigator, contacted police informant Farr and tol d hi mhe woul d
pay Farr $200 if he could obtain Banks’ gun. On 23 April, eight
days after the victimwas found, Farr, Banks, and Marcus Jefferson
drove to Dallas to obtain a gun.

Bow e and Dallas County authorities nonitored the trip and
observed Farr’ s autonobile, driven by Banks, stop at a south Dall as

house; Banks go to the door and soon return; and the autonobile

drive away. 1d. Oficers stopped the autonobile and seized a .22
caliber pistol; it was not the nurder weapon.
Banks was arrested. Farr and Jefferson were detained but

rel eased the next norning.

In addition, that next norning, Oficers returned to the south
Dal | as house and interviewed an occupant, Cook, who provided the
followng in a statenent (April 1980 statenent): Banks stayed with
hi m t he weekend of 12 April (weekend of the nurder); Banks was
driving an autonobile matching the description of the victins
during the weekend, Banks admtted to Cook he had killed a “white
boy”; prior to Banks’ returning to Texarkana after that 12 Apri
weekend, he left the autonobile and a .25 caliber pistol wth Cook

to discard; and Cook abandoned the autonpbile in west Dallas and

sold the pistol to a neighbor.



Deputy Huff seized the pistol fromthe nei ghbor and submtted
it for forensic testing. The state forensics |ab reported it was
t he nmurder weapon.

B

At a 21 May 1980 examning trial, Deputy Huff sunmarized the
State’s case and recounted the events |eading to Banks’ arrest.
The Deputy did not disclose, however, that paynents were made to
Farr. He did disclose that Hi cks and Bungardt reported the
victims autonobile was having alternator problens (discussed
infra).

The foll owi ng day, Banks was indicted for capital nurder.

C.
Prior totrial that Fall, the Bow e County District Attorney’s

of fi ce advi sed Cooksey, Banks’ attorney, there would be no need to

litigate discovery issues: “W will, without the necessity of
motions[,] provide you with all discovery to which you are
entitled”. That August, Cooksey filed several standard pretrial
nmotions, including for discovery; he did not seek a pre-trial
heari ng.

The first day of jury sel ection, Cooksey reported to the trial
judge that he had not seen the State’s witness list. (It had been
provided to himthe previous week.) Nor did Cooksey object when,
inselecting the jury, the prosecution perenptorily struck the four

qualified black potential jurors. After jury selection, prior to



further proceedi ngs, Cooksey conpl ai ned the State had not provided
a list of the prior convictions of the State’s w t nesses.

Hi cks and Bungardt testified that Banks was with the victi mon
Friday, 11 April, and that the victims autonobile required a
battery-junp in order to start.

Fisher testified he heard the two gunshots at approximtely
4:00 a.m on Saturday norning, 12 April.

Farr testified: he acconpanied Banks to Dallas to secure a
pi stol; they stopped at Cook’s; and Banks reported the .22 cali ber
pi stol he secured fromCook was not his, because his pistol was “in
west Dallas”. Farr admtted using illegal drugs, but denied being
a paid informant and speaking with any police officers.

Cook testified: Banks arrived at approximtely 8:30 a.m on
12 April in a green Mustang and stayed with himfor two days; Banks
admtted to killing a white man in Texarkana; at Banks’ request,
Cook sold a pistol Banks had left with him and abandoned Banks’
car.

Cook’ s sister testified she met Banks when he arrived with
Cook in a green Mistang.

Cook’ s nei ghbor confirmed he purchased a .25 caliber pistol
(later identified as the nurder weapon) and other itens from Cook
approximately one week before authorities seized the pistol.

Dr. DiMaio, the State’s nedi cal exam ner, testified the victim



died fromthree gunshot wounds but did not testify as to the tine
of death.

Firearns exam ner Jones testified the bullets recovered from
the victim and the crinme scene had been fired from the pisto
retrieved from Cook’ s nei ghbor.

Banks di d not present any evidence. The jury found himguilty
of capital nurder. |d. at 132.

At the penalty phase, the State presented two witnesses: Farr
and Vetrano Jefferson. Vetrano Jefferson was the brother of Banks’
comon-| aw wi fe and the ol der brother of Marcus Jefferson (who had
acconpani ed Banks and Farr to Dallas eight days after the victim
was found).

Vetrano Jefferson testified that, one week before the victims
death, Banks struck him (Vetrano Jefferson) wth a pistol and
threatened to kill him

Farr testified he, Banks, and Marcus Jefferson drove to Dal |l as
so that Banks could reclaimhis pistol to conmt arnmed robberies
and take care of any trouble that m ght arise during one.

As part of Banks’ evidence, two witnesses testified in order
to discredit Farr: Kelley testified he recently drove Farr to
several doctors’ officestofill false prescriptions; and, a forner
Arkansas police officer testified Farr served as a paid informant

in that State and was known to be unreliable.



Banks’ parents and several acquaintances testified that Banks
was a respectful, churchgoi ng young man.

And, Banks testified. Anong other things, he stated it was
his idea to obtain a gun so that Farr could commt an arned
robbery. And, he admtted striking Vetrano Jefferson with a gun
and threatening to kill him

In Cctober 1980, after the jury found the requisite special
i ssues, the judge inposed the death penalty.

D

In 1982, on direct appeal, the Texas Court of Crim nal Appeals
affirmed the conviction and sentence. Banks v. State, 643 S. W 2d
129. The Suprene Court of the United States denied certiorari in
1983. Banks v. Texas, 464 U.S. 904.

E
Banks filed three state habeas petitions.
1

Banks’ first raised, inter alia, a jury discrimnation claim
based on Swain, 380 U S. 202, and a sufficiency of the evidence
claimwth regard to the second special sentencing issue —future
danger ousness. After an evidentiary hearing, at which Banks
offered no live testinony, the trial court recomrended denial on
the nerits; the Court of Crimnal Appeals accepted this
recommendat i on. Ex parte Banks, No. 13,568-01 (Tex. Crim App

1984) (unpublished).



2.

Banks’ second petition, inter alia, again raised the
sufficiency claim After another evidentiary hearing, the petition
was again rejected on the nerits. Ex parte Banks, 769 S.W2d 539,
540 (Tex. Crim App. 1989).

3.

Banks’ third petition presented, inter alia, each claimraised
in this federal proceeding: i neffective-assistance; systematic
excl usi on of bl acks; w thholding material inpeachnent evidence on
Cook and Farr; and insufficient evidence to support future
danger ousness. The trial court did not conduct an evidentiary
heari ng and recommended deni al .

The Court of Crimnal Appeals remanded for an evidentiary
hearing on the Swain and juror bias clains (the latter is not at
i ssue). Ex parte Banks, No. 13,568-03 (Tex. Cim App. 3 Mar.
1993) (unpubli shed). Fol l owi ng the hearing, and concerning the
Swain claim the trial court concluded: the evidence established
a prima facie case of discrimnation; it was rebutted, however, by
the State’s non-discrimnatory reasons for the strikes. The Court
of Crimnal Appeals denied relief, based on the trial court’s
findings and concl usi ons. Ex parte Banks, No. 13,568-03 (Tex.

Crim App. 11 Jan. 1996) (unpublished).



F

Banks filed his federal petition after contacting Farr and
Cook. Farr revealed he had been a paid infornmnt. And, Cook
stated: significant portions of his testinony were fal se and gi ven
under pressure fromauthorities; Deputy Huff and others assured him
that, in exchange for favorable testinony, a pending charge in
Dallas County would be dismssed; and his testinony had been
rehearsed on several occasions.

1

On the basis of several affidavits, the nmmagistrate judge
granted Banks limted discovery and an evidentiary hearing on his
i neffective-assistance, Brady, and Swai n cl ai ns.

As of the hearing, Farr resided in California and feared
returning to Texarkana because of his poor health and prior
informant activities. Therefore, Banks submtted Farr’s affidavit.
The State did not seek to depose Farr and limted its objection
pursuant to Keeney v. Tanmayo- Reyes, 504 U. S. 1 (1992) (if failedto
factually devel op claimduring state court proceedi ngs, petitioner
must establish cause and prejudice to be entitled to federal
evidentiary hearing).

Farr’s affidavit stated: he was paid $200 by Deputy Huff “to
set Del ma [ Banks] up”; he convinced Banks that he (Farr) wanted a
gun to rob a pharnmacy for drugs; and it was Farr’s ideato drive to

Dallas to retrieve Banks’ gun. At the federal hearing, Deputy Huff



confirmed that Farr had been a paid informnt. And, Marcus
Jef ferson, who acconpani ed Banks and Farr to Dallas, testified Farr
initiated conversations wth Banks about securing a gun so that
Farr could commt robberies.

Pursuant to the discovery order, the Bowie County District
Attorney’'s office disclosed an undated, 74-page transcript of
Cook’ s Septenber 1980 pretrial interview, conducted by Bow e County
| aw enforcenent officers and prosecutors. (This transcript is the
subj ect of a Brady clai mCQOA request, discussed in part Il.B.1.a.)
At the evidentiary hearing, Assistant District Attorney (ADA)
Ell'iot confirned: at trial, his co-counsel, Raffaelli (the
District Attorney during Banks’ trial, who died prior to the
evidentiary hearing), was in possession of the transcript and
several pages of handwitten notes; prior to trial, they had not
been disclosed to Banks. Only Cook’s April 1980 statenent,
provi ded approximately two weeks after the nurder, had been
di scl osed at the concl usion of Cook’s trial testinony on re-direct.

Concerning the all eged deal for Cook’s testinony (the subject
of a Brady claim COA request, discussed in part 11.B. 1.b.), ADA
Elliot testified: he did not arrange one, but it was possible
Raffaelli did so without his know edge; Deputy Huff and another
i nvestigator had contact with Dallas authorities that he (ElIliot)
was not privy to, but Deputy Huff had no authority to nake a deal;

and, follow ng Banks’ trial, he (Elliot) acconpanied Deputy Huff

10



and Cook to Dallas and told an ADA there that, in a capital nurder
case, Cook gave hel pful testinony for the prosecution. Deputy Huff
simlarly testified that, although he discussed the pending arson
charges with Cook, he did not tell Cook that, in exchange for
favorabl e testinony, they would be di sm ssed.

Cook’ s evidentiary hearing testinony sharply contradicted the
State’s. Cook clainmed: when authorities arrived at his hone on 24
April 1980, Deputy Huff threatened to charge him with being an
accessory to nurder if he failed to cooperate; he gave a statenent
(April 1980 statenent) that was, in many respects, inconplete and
untruthful; he was fearful of Deputy Huff throughout the
i nvestigation and trial and continued to fear him a nonth prior to
Banks’ trial, habitual offender papers were filed in the pendi ng
case (arson) whi ch woul d have significantly | engt hened his (Cook’s)
maxi mum sentence; he understood Deputy Huff’s remarks concerning
cooperation to nean he needed to testify consistent with his Apri
1980 statenent; while he was waiting to testify, Deputy Huff
transported himto his wife’'s hotel to have conjugal visits (Cook’s
former wife gave consistent testinony); portions of his trial
testinony were untruthful; and the day Deputy Huff and Elliot
returned himto Dallas, the arson charges were di sm ssed.

Cook’ s sister, Carol Cook, testified: Deputy Huff threatened
to “lock [her] brother up for the rest of his life” if she refused

to testify at Banks’ trial; Deputy Huff directed her to change her
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testi nony concerning the autonobile she saw Banks driving during
the 12 April weekend; al though she was sure the aut onobil e was red,
Deputy Huff insisted it was green; and al though she initially told

the jury the autonobile was red, she corrected herself and said it

was green.
Regar di ng i nef fective-assi stance, W t nesses testified
concer ni ng t he ti me-of -death evi dence, Cooksey’ s tria

prepar edness, and the defense function in capital trials.

Concerning tine of death, although Fisher’s trial testinony
was that he heard what sounded |ike gunshots at 4:00 a.m on
Saturday, 12 April, his federal testinony was: he knew not hi ng
about guns; the noises coul d have been firecrackers, car backfires,
or rifle shots; and the noi ses coul d have occurred between 3: 00 and
5:00 a.m Dr. Riddick, a nedical examner for the State of
Al abama, testified that several factors Ied himto conclude the
victimdied late on the evening of 12 April (Saturday) or early
Sunday norning, 13 April. He conceded, however, that, consistent
wth the State’s theory, including the effect of the weather, it
was possi ble the victimwas killed around 4:00 a. m on Saturday, 12
April.

Concerni ng assistance of counsel, Banks' parents testified
that, prior to trial, Cooksey nmet with them only briefly, wth
meetings lasting “no longer than 10 to 15 m nutes”. Ms. Banks

testified Cooksey asked her to testify Banks was at home with her
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on Friday evening, 11 April; she refused. Although both parents
had testified during the penalty phase, Cooksey had not spoken with
them about the information he wanted communicated to the jury.

Kell ey, who testified concerning Farr’s bogus prescription
schene: was unaware that Cooksey planned to call himas a w tness;
had several drinks earlier on the norning of his trial testinony;
and “was drunk” when he testified.

Vetrano Jefferson, who testified at trial for the State,
testified: his fight with Banks he described at trial began
because he (Jefferson) was drunk and was threatening his sister
(Banks’ common | aw wi fe); Banks defended her; Jefferson started the
fight; and he never spoke with Banks’ counsel, but woul d have been
wlling to do so.

Dr. Cunni ngham an expert in forensic psychol ogy, testified he
conducted a thorough psychol ogi cal eval uati on of Banks (i ncl udi ng
nine hours with Banks, interviews with his famly, and review of
the trial transcript and his school, nedical, and prison records)
and concluded that, at the time of trial, there was little
i kel i hood of additional acts of violence from Banks.

CGol dstein testified Cooksey was ineffective in: pretrial
i nvestigation, cross-exam nation of State’s wit nesses, presentation
of penalty phase witnesses, and failing to utilize a nental health
expert.

In rebuttal, the State called Waters, hired by Cooksey as an
i nvestigator for Banks’ trial. Waters testified he: interviewed

13



a nunber of w tnesses, but could not recall their names; visited
and phot ographed the crine scene; and did not believe Banks’ claim
t hat he hitchhi ked to Dal |l as, because, for exanpl e, Banks coul d not
descri be the vehicle he rode in.

2.

The magi strate judge recommended habeas relief be granted in
part (sentence) and denied in part (conviction). The recomended
relief was based on the State's failure to disclose Farr’s paid
i nformant status and ineffective-assistance at the penalty phase.
Banks v. Johnson, No. 5:96-CVv-353 (E.D. Tex. 11 My 2000)
(unpubl i shed) (Banks-USDC) .

3.

Wth mnor nodifications, the district court accepted the
recommendati ons. Banks v. Johnson, No. 5:96-CV-353 (E.D. Tex. 18
Aug. 2000) (unpublished) (Banks-USDC I1). The district court |ater
denied Banks’ Rule 59 notion to nodify the judgnent. It also
deni ed Banks a COA.

1.

Banks’ third state habeas petition was deni ed approxi mately 15
years after his conviction. Because his federal petition was filed
shortly before the 1996 effective date of the Antiterrorism and
Effective Death Penalty Act (AEDPA), it is not applicable to the

clains for which habeas relief was granted. See Lindh v. Mirphy,
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521 U. S. 320, 336-37 (1997). But, as discussed in part Il. B., it
is applicable to Banks’ COA requests.
A
Relief was granted on two bases: (1) information being
withheld in violation of Brady, 373 U S. 83; and (2) ineffective-
assi stance at the penalty phase.
Under pre-AEDPA |aw, we “generally accord a presunption of

correctness to any state court factual findings”. Mnn v. Scott,

41 F.3d 968, 973 (5th CGr. 1994), cert. denied, 514 U S 1117

(1995). In addition, we “review the district court’s findings of
fact for clear error, but decide issues of | aw de novo”. | d.
1

Relief was granted under Brady because the State failed to
disclose Farr, a penalty phase wtness, was a paid police
i nformant. Banks-USDC, at 44. This claimwas not raised in either
the first or second state petitions. In his third, Banks cl ained
the State violated Brady by failing to disclose “information that
woul d have revealed ... Farr as a police informant and ... Banks’
arrest as a ‘set-up’'”. The trial court’s denial recomrendation
did not specifically address this Brady claim and the Court of
Crim nal Appeals, after remandi ng for an evidentiary hearing solely
on Banks’ unrel ated Swain and juror bias clains, accepted the tri al
court’s recomendation and denied relief. Ex parte Banks, No.

13,568-03 (Tex. Cim App. 11 Jan. 1996) (unpublished).
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To establish a Brady claim Banks nust prove: (1) the
“evi dence was suppressed”; (2) it “was favorable to the accused”;
and (3) it “was material either to guilt or punishnment”. United
States v. Ellender, 947 F.2d 748, 756 (5th Cr. 1991). The
district court ruled: the substance of Farr’s penalty-phase
testinony was that he, Banks, and Marcus Jefferson traveled to
Dallas to retrieve Banks’ gun so that Banks could commt arned
robberies; and the purpose of that testinony was to denonstrate
future dangerousness. Banks-USDC, at 43-44.

I n hol di ng Brady had been violated, the district court relied
on Deputy Huff’s testinony at the federal hearing that Farr was a
paid informant. |Id. at 43. Also in the record are two affidavits
in which Farr admts being a paid infornmant.

The State maintains: that the affidavits and Farr’s testi nony
are unexhausted, and the federal hearing at which Deputy Huff
testified was inproperly granted; and that, alternatively, the
Brady claimfails on the nerits.

a.

The procedural issues are: whether the federal hearing should

not have been held; and whether the evidence relied on by the

district court is unexhaust ed.

16



i
The State contends Banks was not entitled to the hearing in
the light of his failure, during the state proceedi ngs, to devel op

the factual bases of his Brady claim A petitioner is “entitled to

[a federal] evidentiary hearing if he can show cause for his
failure to develop the facts in state-court proceedi ngs and act ual
prejudice resulting from that failure”. Keeney, 504 U S. at 11
(enphasi s added). An exception to this cause-and-prejudice
requi renent exists if a petitioner “can show that a fundanenta
m scarriage of justice would result fromfailure to hold a federa

evidentiary hearing”. |d. at 12.

Wth regard to Banks’ Brady claim however, the order
establishing the issues to be considered at the federal hearing
never nentions either this cause-and-prejudice requirenment or this
m scarriage-of -justice exception. Neverthel ess, the district
court ordered the hearing based on Banks’ offering proof that “he
could not have had the information regarding this issue prior to
any of his three state evidentiary hearings” because he asked the
state court for aid in devel opi ng Cook’ s testinony, and the “state
court never acted on [Banks’'] request for assistance”. In
addition, the district court rul ed Banks had “denonstrated ... he
did not have a full and fair opportunity to present his evidence on

[the Brady] issue to the state court, primarily because [Farr and
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Deputy Huff] did not cone forward until after the state court
evidentiary hearings”. (Enphasis added.)

Concerning the wtnesses’ not comng forward, the State
contends there was no evidence this was due to its interference.
See Johnson v. Puckett, 176 F.3d 809, 816 (5th Cr. 1999) (“a
show ng of ‘interference by officials’ is sufficient to show cause
for a procedural default”). The State next contends that the state
courts did not prevent Banks from developing the Brady claim
| nstead, according to the State, there is nothing in the record
that denonstrates Banks was prevented from exploring this issue
during the state habeas proceedings. As for the district court’s
observation that the state courts did not respond to Banks’ request
for investigative-assistance, the State contends such requests were
limted to assistance to investigate whether there had been a
failure to disclose Brady information regarding Cook, not Farr.

Banks does not specifically address the challenge to hol ding
a federal evidentiary hearing. I nstead, he responds to the
exhaustion contention, discussed infra.

As for no evidence being presented at the state evidentiary
heari ng because the state court never acted on Banks’ request for
assi stance, Banks’ request was |limted, as acknow edged by the
district court, to “investigative assistance regarding Cook’s
testinony”, not Farr’s. (Enphasi s added.) Banks had stated he

“need[ ed] the aid of an investigator in order to develop fully his
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all egation that the Bow e County District Attorney’s office had not
di scl osed that a favorabl e deal had been arranged for ... Cook, the
State’s chief wtness, in exchange for his testinony....”
(Enphasi s added.) (Again, this alleged deal is the subject of a
Brady cl ai m COA request, discussed in part I1.B.1.b.)

Qobviously, the state court’s refusal concerning Cook is of no
rel evance to the Brady claim regarding Farr. Accordi ngly, not
being provided investigative assistance is not cause for not
devel oping this Brady issue in state court, in the |ight of Banks’
never asking for assistance with regard to Farr.

As for witnesses not comng forward until after the state
court evidentiary hearing, Banks has not denonstrated that he
attenpted, even if unsuccessfully, to explore this issue, or any
other issue, with those w tnesses. Farr states in one of his
af fidavits: “I would not have revealed the information in this
declaration to [ Banks’ representatives], or to anyone el se, before
| elected to do so in the fall of 1996”. (Enphasis added; Banks’
third —and final —state habeas request was denied nuch earlier,
in January 1996.) Even accepting Farr’s statenent as true, it does
not justify Banks’ not attenpting to speak with Farr prior to the
conclusion of the (three) State habeas proceedi ngs.

Accordi ngly, Banks has not shown cause for not attenpting in
state court to factually develop this Brady issue. In addition

neither the district court nor Banks in this appeal attenpts to
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denonstrate the applicability of the fundanental -m scarri age- of -
justice exception. Accordingly, the district court erroneously
granted an evidentiary hearing regarding this Brady issue.

As a result, habeas relief cannot be granted based on the
evi dence presented at the federal hearing: Deputy Huff’s testinony
that Banks was a paid informant. Banks- USDC, at 42-44. The
district <court’s holding, however, 1is predicated upon that
t esti nony. Wthout it, the Brady claim nust fail. It is true
that, in Farr’s affidavits presented to the district court, he
admts his paid informant status. But, for the reasons stated
infra, that evidence is not exhausted and, as a result, cannot
establish a Brady claim

ii.

Assum ng arguendo t he evi denti ary heari ng was granted properly
for this Brady claim next at issue is the State’s contention that
Deputy Huff’'s testinony, as well as Farr’s above-referenced
affidavits, were not exhausted. As a prerequisite to federal
habeas relief, a petitioner nust exhaust “the renedi es available in
the courts of the State”. 28 U.S.C. 8§ 2254(b) (1994). Such
renmedi es are not exhausted where the petitioner “presents materi al
addi tional evidentiary support to the federal court that was not
presented to the state court”. Gahamv. Johnson, 94 F.3d 958, 968
(5th CGr. 1996). “[NJew factual allegations in support of a

previously asserted legal theory” nust also be exhausted, even
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t hough such “factual allegations cane into existence after state
habeas relief had been denied”. Joyner v. King, 786 F.2d 1317,
1320 (5th Gr.), cert. denied, 479 U S. 1010 (1986). “There is,
however, a ‘cause and prejudice’ exception to the bar for failure
to exhaust.” Beazley v. Johnson, 242 F.3d 248, 264 (5th Cr.),
cert. denied, 122 S. . 329 (2001).

Again, Banks’ third (final) state petition was denied in
January 1996. Neither of Farr’s affidavits —dated 4 Novenber 1996
and 21 May 1999 —was presented in state court. A district court
shoul d not consider an affidavit that was not offered to the state
court where no cause for failure to exhaust has been shown. Wods
v. Johnson, 75 F.3d 1017, 1029 n.16 (5th Cr.), cert. denied, 519
U S. 854 (1996); see Hogue v. Johnson, 131 F. 3d 466, 505 (5th Gr
1997) (holding federal court should not consider affidavits not
presented to state court), cert. denied, 523 U S. 1014 (1998).

As for cause, in his brief here, Banks contends:

[ Banks] pl eaded that Farr was an informant in
his third state habeas proceeding. Candor
required the state to respond truthfully and
admt his true status. | nst ead, [the
attorney] who was then representing the
state’s interest, ignored the claim and made
no response. It was only after this matter
was filed in federal court that ... Banks
| ocat ed and gai ned access to ... Farr, who for
the first time revealed his informant status
inthis matter.

(Enphasis added.) In this light, it is clear that, at the tine of

Banks’ third state habeas proceedi ng, he believed Farr had been a
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paid informant. Neverthel ess, Banks offers no reason why he did
not attenpt to locate Farr and ascertain his true status. |f Banks
had sought Farr’s testinony, and Farr had been uncooperative, then,
arguably, Banks would have shown cause. | nst ead, because it
appears he made no such effort, the “cause” for Banks’ failure to
obtain Farr’s informati on was Banks’ |ack of diligence.

Along this line, Banks mintains the State should have
responded to his state habeas Farr-was-an-informant contention
But, when the State did not respond, this should have pronpted him
to further investigate this claim i.e., speak with Farr, rather
t han do not hi ng.

Concerning Deputy Huff’'s federal testinony that Farr was a
paid informant, and as for cause, Banks contends: “[I]t was only
because of the [federal] ... hearing that [he] had the opportunity
to put [the State’s attorney] and [Deputy] Huff under oath and
directly inquire about ... Farr’s true status”. Thi s does not
denonstrate cause. As of his third state petition, Banks believed
Farr had been an infornmnt. Accordi ngly, Banks should have at
| east attenpted to interview the investigating officers, such as
Deputy Huff, to ascertain Farr’s status.

Therefore, neither Farr’s affidavits nor Deputy Huff’s
testinony are exhausted, and Banks has not shown cause for his
failure to do so. Federalismconcerns demand that state courts be

gi ven an opportunity to consider a claimon the sane evi dence as do

22



federal courts. Because this evidence is procedurally barred, and
is the only evidence Banks offers in support of this Brady claim
it fails.
b.
Assum ng both that the federal hearing concerning this claim
was proper and that the evidence was exhausted, at issue are the

merits of the Brady claim Agai n, Banks nust satisfy each of

Brady’s three prongs: the State wthheld evidence;, it was
favorable to him and it was nmaterial. See Ellender, 947 F.2d at
756.

i

The State nmaintains Banks has not presented evidence that it
w thheld Farr’s status. Noti ceably absent from the record,
according to the State, is any statenent from Banks’ trial counsel
(Cooksey) that he did not know Farr’s status. The State raised
this issue in district court, asserting in its sunmmary judgment
nmotion: “defense counsel [Cooksey] was obvi ously aware of evi dence
that Farr was a police informant”; and “Banks has failed to all ege
or prove exactly what evidence the prosecution purportedly knew
about that the defense did not”. The district court disagreed
“At no time did the State correct Farr’s erroneous [trial]
testinony [that he was not paid for his testinony] or announce

Farr’s paid informant status”. Banks-USDC, at 44.
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Banks responds that the evidence does denonstrate Farr’s
informant identity was never provided to him Accordi ng to Banks:
“Although the Brady doctrine required the trial prosecutors to
formal |y advi se counsel of Farr’s status, there is no pleading or
oral reference to Farr’s status as an informant anywhere in the
trial record”

Banks also asserts that, at the pre-indictnment exam ning
trial, Deputy Huff refused to disclose the informant’s identity.
And, at trial, when Banks’ counsel asked Farr whether he was paid
for his testinony, Farr denied he was. According to Banks, given
his counsel’s strategy to discredit Farr, had he known he was a
paid informant, he surely would have chall enged Farr’s response.
Finally, Banks points to Deputy Huff’s inquiry to Banks’ counsel at
the federal hearing on whether it was permssible to identify Farr
as an informant:

Q In this particular case, you received the
aid froman informant, did you not?

Yes, sir.
And who was that?

A H's nane is Robert Farr. | don’t knowif
it’s procedurally regular -

Q We've inquired. M. Farr has no problem
wth revealing his identity.

A Robert Farr.
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The State responds that it had no duty to disclose Farr’s
informant status or that he was paid; and that Banks was not
diligent in seeking disclosure.

In the light of Banks’ failure to exhaust the evidence
supporting this Brady claim as well as our holding, infra, that
Farr’s status was not material to the jury s penalty phase finding,
we need not decide whether the State had a duty to disclose Farr
was a paid informant and, if so, whether it did so. Instead, we
wi Il assume this information was w thhel d.

ii.

At issue, therefore, is whether the wthheld evidence was
favorable to Banks. In the report and recommendation, the
magi strate judge stated that Farr testified that he, Banks, and
Marcus Jefferson “traveled to Dallas to retrieve [Banks’'] gun so
t hat Banks could commt several armed robberies”. Banks-USDC, at
43-44 (enphasis added). The State notes Farr instead testified:
“W were going to pull sonme robberies on the way back |[to
Texar kana]”. (Enphasi s added.)

Farr states in his affidavits that he never intended to commt
an arned robbery; that he only told Banks that so that he would
retrieve Banks’ gun. According to the State, the jury

was presented with a scenario in which two
people were acting together for an illega
pur pose. It would hardly be favorable to
Banks’ case for the jury to be told that Farr

only made up the story about the robbery so
that Banks would ... get his gun. This set of
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facts woul d have had only one of the two nen —
Banks — believing the gun would be used in an
arnmed robbery.

Banks does not respond to this contention, focusing instead on
the third Brady prong —materiality. In any event, the State’'s
contention msses the mark. The withheld evidence was Farr’s paid
informant status. Such information, obviously, has a bearing on
his credibility; Farr’s being a paid informant would certainly be
favorable to Banks in attacking Farr’s testinony. Accordi ngly,
Banks has satisfied the second Brady prong.

i
For the final Brady prong, evidence is

material only if there 1is a reasonable
probability that, had the evidence been
di sclosed to the defense, the result of the
proceeding would have been different. A
reasonable probability is a probability
sufficient to undermne confidence in the
out cone.

El l ender, 947 F. 2d at 756 (enphasi s added; internal quotation marks
omtted). The State contends Farr’s status is not materi al because
his testinony was corroborated by other wtnesses and the
information’ s i npeachnent val ue woul d have been cunul ati ve.
During the penalty phase, Farr testified that he, Banks, and
Marcus Jefferson traveled to Dallas to “pick up a pistol”. Wen
they arrived at Cook’s house, Banks went to the front porch and
returned with a gun that was not his, stating Cook had given his

(Banks’) gun to a woman in west Dall as. As stated, concerning
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their intent, Farr testified: “W were going to pull sone robberies
on the way back [to Texarkana]”.

According to the State, Marcus Jefferson’s guilt phase
testi nony was consistent wwth Farr’s. Jefferson testified: when
he, Farr and Banks reached Dal |l as, they drove around | ooking for a
house; when they reached it, Banks went to the front porch,
returned with a pistol, and stated that the person who had given
hi mthat pistol, Cook, did not have his (Banks’) gun because he had
given it to soneone el se.

The State also relies on Cook’s trial testinony: while Banks
was staying in his house one day after the nurder, he (Cook) took
Banks’ gun and sold it; Banks later cane to his house and told him
he needed a pistol; and Banks asked hi mwhere his (Banks’) was.

The State also contends that Banks’ own trial testinony
corroborates many of Farr’s statenents. During the penalty phase,
Banks testified: Farr planned to commt “sone robberies”; and it
was his (Banks’) idea “to go get the gun”. On cross-exam nation
Banks testified that, when he arrived at Cook’s house, Cook did not
have Banks’ gun and gave him (Banks) another. Utimately, Banks
admtted he was “going to supply [Farr] the neans and possible
deat h weapon in an arned robbery”.

In its second contention concerning materiality, the State
mai ntains that the inpeachnment value of Farr’s paid infornmant

status is | ow because of other inpeachnent evidence used agai nst
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hi m During Farr’s penalty phase cross-exam nation, he deni ed:
(1) going to Arkansas the previous week to obtain false
prescriptions and getting into an altercation with a doctor who
refused to provide himwi th one; (2) being a “snitch” for Omens, an
Arkansas narcotics officer; and (3) that his wife shot him

During the penalty phase, however, defense wtness Kelly
contradicted Farr’s denial of an altercation with a doctor in
Arkansas. According to Kelly, when he went into the hospital where
Farr was | ocated, the doctor and Farr were “fussing” and the doct or
told Farr “to get his ass out of there”. Kelly also testified
that, after unsuccessfully attenpting to obtain prescription drugs
fromother hospitals in Arkansas, Farr stated “he was going to get
what he was after [prescription drugs] before we got back to
Texar kana”.

The above-referenced Arkansas officer, Owens, testified for
the defense at the penalty phase and contradicted Farr’s assertion
that he never was an informant for him and that he had not been
shot by his (Farr’s) wife. Owens testified he had used Farr as an
i nformant once or twi ce and that, because his “information was not
correct”, he no |onger used him

Banks does not respond to these assertions by the State.
| nst ead, Banks’ argunent is two-fold. First, he contends:

As the state had little other evidence to
denonstrate that [ he] would be a danger in the
future, the result at the penalty phase likely
woul d have been different had the jury known
that Farr had every reason to testify as he
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did to protect his business relationship with
| aw enforcenent and to avoi d prosecution.

Second, Banks maintains that, because the prosecution failed
to correct Farr’s untruthful testinony during the guilt phase, the
standard for materiality is | ess onerous. The referenced testinony
occurred when, on questioning by Banks’ attorney, Farr denied “ever
tak[ing] any noney from sone police officers”

For this second contention, Banks relies upon Kirkpatrick v.
Whitley, 992 F.2d 491, 497 (5th Cr. 1993), which held that, “if
the prosecutor has know ngly used perjured testinony or false
evidence, the standard is considerably |ess onerous: t he
conviction ‘nmust be set aside if there is any reasonable |ikelihood
that the false testinony could have affected the jury's verdict’”.
(Quoting United States v. Bagley, 478 U S. 667, 679 n.9 (1985)
(citing Napue v. Illinois, 360 U S 264, 269 (1959) (Fourteenth
Amendnent violation if “the State, although not soliciting false
evidence, allows it to go uncorrected when it appears”))); see al so
Gglio v. United States, 405 U. S. 150, 153-55 (applying Napue
standard where the Governnent did not correct a wtness' false
testi nony concerni ng an agreenent not to prosecute in exchange for
his testinony).

Kirkpatrick, however, does not hold that the Brady materiality
standard i s | essened because of fal se testinony. |Instead, Kirkland

delineates the Brady materiality standard from that for a
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G glio/Napue claim 992 F.2d at 497 (“W observe that different
standards of materiality apply to Brady clains and clains that the
prosecution has knowingly used perjured testinony or false
evidence.”). In short, Kirkpatrick nakes clear that a Brady cl aim
and a Gglio/Napue claim are separate and distinct. E g.,
Barrientes v. Johnson, 221 F.3d 741, 752-53 (5th Cr. 2000)
(analyzing Brady claim separately from Gglio clain), cert.
dismssed, 531 U S 1134 (2001). Accordi ngly, whether the
prosecution failed to correct Farr’'s testinony is irrelevant to
Banks’ Brady claimand its materiality standard.

To the extent Banks attenpts to establish a G glio/ Napue
claim the State maintains it nust fail for several reasons: Banks
never raised it in his federal petition; the district court did not
grant relief based on it; and, even if Banks had presented it, it
shoul d be denied on the nerits.

No G gli o/ Napue claimis presented i n Banks’ federal petition.
He does, however, nake such an assertion in his federal post-
hearing brief and in his proposed findings and concl usions. W
need not deci de whet her Banks sufficiently raised this claim the
district court granted relief under Brady, not G glio/ Napue. It
did recognize that, at “no tinme did the State correct Farr’s
erroneous testinony or announce Farr’s paid informant status”; it
granted relief, however, on the basis of wthheld i npeachnent
evi dence. Banks-USDC, at 44.
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Assum ng Banks raised a G glio/ Napue claimin district court,
we cannot consider it, because Banks does not seek a COA based on
the district court’s not granting relief on this basis.
Furthernore, again assumng the federal petition included a
G gl i o/ Napue claim Banks’ first and second state habeas petitions
didnot. Inhisthird petition, while he does cite G glio, he does
so only in connection with the Brady claim concerning Cook, not
Robert Farr:

As extensively detailed elsewhere in this
Petition, the prosecutors conceal ed prom ses
of leniency and favorable treatnent nmade to
key State’'s w tness Cook. Had this evidence
been disclosed to the defense, as required by
Ggliov. United States, 405 U S. 150 (1972),
and Brady v. Maryland, 373 U. S. 83 (1963), the
jury likely wuld have rejected Cook’s
testinony and acquitted M. Banks.

In contrast, in Banks’ third state petition, in the section
presenting his Brady clai mconcerning Farr’s paid informant status,

there is no nention of a G glio/Napue violation.

To exhaust, a petitioner nust have fairly
presented the substance of his claimto the

state courts. It is not enough that all the
facts necessary to support the federal claim
were before the state courts.... | ndeed,

where petitioner advances in federal court an
argunent based on a | egal theory distinct from
that relied upon in the state court, he fails
to satisfy the exhaustion requirenent.
Wl der v. Cockrell, 274 F.3d 255, 259 (5th Cr. 2001) (interna

gquotation marks and citations omtted).
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Accordi ngly, because Banks seeks relief on a legal theory
distinct fromthat relied onin state court, any G gli o/ Napue claim
i s unexhaust ed. Therefore, under the materiality standard for
Brady, not G glio/Napue, we nust determ ne whether there is a
reasonabl e probability that, had the jury been inforned of Farr’s
status, it would not have assessed the death penalty.

As detail ed above, nmuch of Farr’s penalty phase testinony was
corroborated, even by Banks. (Obviously, although such testinony
was crucial tothe State’ s position on future dangerousness, Farr’s
paid informant status would not have directly contradicted his
testinony regardi ng Banks’ intent. |Instead, evidence of his true
status woul d only have directly i npeached his testinony that he was
not an informant.

Furthernore, even assumng it was not Banks’ intent to
actually participate in the planned robberies, it was certainly his
intent to provide Farr with a weapon to do so. Nei ther Farr’s
affidavits nor Deputy Huff’s testinony disputes this.

And, to the extent Farr’s informant status woul d have been
useful as other inpeachnent evidence, Farr had already been
i npeached on three bases: that he did not get into an altercation
regarding false prescriptions; that he was not an informant for
Arkansas |aw enforcenent; and that he had not been shot by his

wi fe.
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Accordingly, Farr’'s paid informant status, when considered
agai nst the ot her i npeachnent evi dence about him and the fact that
much of his testinony concerning the trip to Dallas to retrieve
Banks’ pistol was corroborated, does not present a reasonable
probability that the jury would have found differently concerning
Banks’ future dangerousness. See Drew v. Collins, 964 F.2d 411,
419 (5th Gr. 1992) (holding evidence of an “increnenta
i npeachnent value” not material), cert. denied, 509 US. 925
(1993). Therefore, the district court erroneously granted relief
based on Brady.

2.

Rel i ef was al so granted on Banks’ ineffective-assistance claim
for the penalty phase. He did not raise it in his first state
petition; in his second, he clained only appellate counsel was
i neffective. In his third state petition, however, he clained
trial counsel was ineffective for both phases. I n reconmendi ng

denial, the state trial court stated: Banks received effective

assistance at all trial stages; and counsel adequately and
effectively investigated “matters rel evant to both the
guilt/innocence and puni shnent phases”. Agai n, after remandi ng

for an evidentiary hearing concerning Banks’ Swain and juror bias
clains, the Court of Crimnal Appeals accepted the trial court’s
recomendati on and denied habeas relief. Ex parte Banks, No.

13,568-03 (Tex. Cim App. 11 Jan. 1996) (unpublished).
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To prevail on ineffective-assistance, Banks nust prove
deficient-performance and resulting prejudice. Strickland v.
Washi ngton, 466 U. S. 668, 687 (1984). Performance is deficient
when the representation falls “below an objective standard of
reasonabl eness”. |d. at 688.

Prejudi ce occurs if counsel’s errors “were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable”. 1d. at 687. Accordingly, Banks nust show “there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different”.
ld. at 694. “When a defendant chal |l enges a death sentence ..., the
question is whether there is a reasonable probability that, absent
the errors, the sentencer ... woul d have concl uded t hat t he bal ance
of aggravating and mtigating circunstances did not warrant death”.
ld. at 695 (enphasis added).

The district court held counsel’s performance “deficient
[ because he] fail[ed] to investigate or prepare for the puni shnment
phase, despite ... available mtigating evidence relating to
Banks’ s background” and “fail[ed] to interview or prepare the
W tnesses he ... called and exam ned” at that phase. Banks-USDC

at 24. Concerning prejudice, the court held there was a
reasonabl e probability that[,] but for the errors and om ssions of
trial counsel at the punishnent phase, conbined with the State's

failure to disclose Farr as a paid informant, the outcone of
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Banks’ s puni shnment phase woul d have been different”. |1d. at 24-25
(enphasi s added; cunul ation of error discussed infra).

The district court first found deficient-perfornmance because
counsel did not “attenpt[] to obtain a social history fromBanks or
his famly”. ld. at 22. In addition, it found: counsel never
guesti oned Banks’ parents about his chil dhood; never informed them
they would be called to testify at the penalty phase; and waited
until the guilty verdict was returned to i nstruct Banks’ nother to
“gather w tnesses for the punishnent phase, which began the
follow ng day”. |Id.

The district court also based deficient-performance on Dr.
Cunni nghanm s testinony at the federal hearing; the court stated:
“Banks’s father abused al cohol and subjected Banks to repeated
incidents of brutality and harsh discipline”; as a child, *“Banks
W t nessed many episodes of cruelty directed at his nother”; and
“Banks ... had no history of violence or alcohol abuse and seened
to possess a self-control that woul d suggest no particular risk of
future violence”. ld. at 23. According to the district court,
counsel never explored any of these i ssues and never presented this
evidence to the jury. Id.

The district court also found that, prior to trial, counsel
made no attenpt to interview Vetrano Jefferson, the State w tness.
ld. at 22. As noted, he was the second of the two penalty phase

W tnesses used to establish future dangerousness; he testified
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Banks had hit himwith a gun and threatened to kill him
According to the district court, if counsel had interviewed
Vetrano Jefferson, he would have known t hat
Jef ferson, not Banks, was the aggressor in the
fight between the two nen which occurred the
proceeding April [the nonth of the nurder].
The trial testinony of Jefferson and the

prosecutor’s ar gunent | eft t he cl ear
i npression that Banks was the aggressor.

ld. at 23.
a.

First at issue is whether counsel was ineffective for failing
to obtain Banks’ social history and to investigate mtigating
psychol ogi cal evi dence.

i

The two failures are related. Qobviously, to determ ne whet her
expert assistance was needed, counsel needed to know the
ci rcunst ances of Banks’ past. For exanple, was he abused; did he
have mnmental deficiencies? Failure to ask these and simlar
questions of his parents and others, a failure the State does not
dispute, falls below an objective standard of reasonabl eness.
Banks has denonstrated deficient-perfornmance.

ii.

Regarding prejudice, in his brief here, Banks relies on Dr.
Cunni nghani s testi nony:

Dr. Cunni ngham s testi nony showed t hat [ Banks’

father’s] chroni c abuse of al cohol nearly tore
his famly apart, caused ... Banks to endure
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repeated i nci dents of undeserved brutality and
harsh di scipline, and to wtness nmany
i nstances of extrene cruelty directed at his
nmot her and si bl i ngs.

Dr. CQunningham testified: (1) Banks was physically and
mental |y abused by his father; (2) he witnessed his father’s abuse
of his nother; (3) his father discharged firearns in the house; (4)
his father was an al coholic; (5) Banks had a learning disability;
(6) he suffered froma chronic skin disease; and (7) there was a
l ow risk Banks would commt future acts of violence.

The State mintains Dr. Cunninghamis testinony is not
exhaust ed, because it was not presented in the state proceedi ngs.
There, Banks submitted the affidavits of Dr. Pina, which stated
his observations indicated Banks suffered brain danage; and,
ultimately, Banks did “not understand nuch of what was happeni ng at
his trial, [and] he al so did not understand nmuch of what his | awer
was saying”. In his anended affidavit, Dr. Pina discussed, inter
alia, Banks’ skin condition and his conclusion that Banks was
“beaten and terrorized by his alcoholic father; at |east one such
beating invol ved young Delma’s being tied to a tree and whi pped”.
He also stated that “sonme of the[] features of ... Banks
psychol ogi cal profile accurately woul d have predicted that he woul d
prove a ‘safe,’ nonvi ol ent inmate  during hi s pr esent
i ncarceration”.

Banks does not address the exhaustion issue. He al so stated

that “sonme of the[] features of ... Banks’ psychol ogical profile
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accurately would have predicted that he would prove a ‘safe,
nonviolent inmate during his present incarceration”

He fails to show cause for not presenting Dr. Cunningham s
testinony to the state courts. This testinony is not exhausted; it
is a significant expansion of the facts and opinions presented in
state court through Dr. Pina's affidavits. See Beazley, 242 F.3d
at 264. Accordingly, the only exhausted evidence for this claimis
through Dr. Pina's affidavits

As discussed supra, those affidavits addressed, inter alia,
Banks’ father’s “beating” and “terrorizing” him including the
tyi ng-whi ppi ng i ncident. Dr. Pina concluded: “[These] experiences
al one would be enough to account for a large part of M. Banks’
psychol ogi cal inpairnment”. As for Banks’ skin condition, Dr. Pina
concluded: “[This] illness, conpounding the trouble in his parents’
marriage fromhis father’s al coholism inpaired the devel opnment of
normal and supportive bondi ng rel ati onshi ps bet ween [ Banks] and hi s
nmot her and father”. Accordingly, Dr. Pina concluded

Banks | earned to see hinself as he thought the
world saw him as a ghastly, frightful,
nmonstrous eyesore. He understandably went to
great lengths to hide hinself frompublic view
t hroughout life.... H's fears of rejection

confirmed by his classmates, only led to | ower
sel f esteem

This psychological information, while possibly mtigating,

does not present a reasonable probability that, had the jury been

presented with it, it would have not assessed the death penalty.
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In other words, in the light of the nature of the nurder, Banks’
intent soon thereafter to retrieve a weapon to be used in future
arnmed robberies, and Banks’ continued denial during the penalty
phase that he conmmtted the nurder, there is not a reasonable
probability that this evidence would have changed the outcone of
the penalty phase. Accordingly, the district court erred in
granting relief on this basis.
b.

Next at issue is whether counsel was ineffectiveinfailingto
prepare penalty phase witnesses —in particular, Banks’ parents —
to testify.

i

Regardi ng deficient-performance, the State does not dispute
the finding that Banks’ counsel never attenpted to prepare Banks’
parents or any of the other defense wi tnesses offered during the
penalty phase. W will assune deficient-performance.

ii.

Regardi ng prejudice, Banks' father testified at the federal
hearing that he had a drinking problemin his “younger days” and
“used to get drunk every weekend”. When asked “what woul d you have
wanted to tell the jury about your son when they were going to go
back and decide the sentence in this case”, Banks' father
responded: “I would ve just [told] themto spare his |ife, because

| know | raised himreal nice. He couldn’t [have done anyt hing]
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like that. | still say that”. |In an affidavit submtted in the
st at e habeas proceedi ngs, Banks’ father stated that, when Banks was
in elementary school, he tied himto a tree and “whi pped himw th
a leather belt or strap” to discipline him for tricking other
students out of their |unch noney.

Banks’ nother testified at the federal evidentiary hearing:
Banks suffered from a skin disorder, as well as an inferiority
conpl ex; and her husband had a drinking problem while Banks was
grow ng up. She testified during state habeas proceedi ngs that her
husband “woul d get drunk and he woul d get angry and holler at ne”.

Accordingly, at issue is whether, had Banks’ counsel prepared
Banks’ parents to testify to the above described events (incl uding:
(1) the father’s drinking; (2) the tying-whipping incident; and (3)
the skin disorder), there is a reasonable probability the jury
woul d not have assessed the death penalty. There is not a
reasonabl e probability that, had the jury been presented with this
information, it would not have assessed the death penalty.
Therefore, the district court erred in granting relief on this
basi s.

As for the failure to prepare other penalty phase w tnesses,
the district court pointed to Kelly's being intoxicated on the
nmorni ng he testified at Banks’ trial and Banks’ counsel’s “speaki ng
wth Kelly for no nore than one mnute prior to testifying”.

Banks- USDC, at 22. The district court did not specify, nor does
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Banks, what Kelly’s testinony woul d have been had counsel prepared
him (In fact, Kelly' s testinony was quite helpful to Banks; it
i npeached Farr’s testinony concerning his attenpts to illegally
obtain prescription drugs.) Likewi se, for his other penalty phase
W t nesses, Banks does not state what their testinony would have
been had they been prepared. Accordingly, there is not a
reasonabl e probability that, had counsel prepared them the jury
woul d not have sentenced Banks to death. Again, the district court
erred in granting relief on this basis.
C.

Next at issue is whether Banks’ counsel was ineffective for

failing to interview Vetrano Jefferson
i

Concerni ng deficient-performance, the State does not dispute
t hat Banks’ counsel never interviewed Jefferson, one of only two
penal ty phase witnesses offered by the State. This failure falls
below an objective standard of reasonabl eness. Counsel ’ s
performance was deficient.

ii.

Again, in holding there was prejudice, the district court
determ ned that, based on Jefferson’s testinony at the evidentiary
heari ng, had Banks’ counsel interviewed him counsel “would have
known that Jefferson, not Banks, was the aggressor in the fight

between the two nen.... The trial testinony of Jefferson ... left
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the cl ear inpression that Banks was the aggressor”. Banks-USDC, at

23 (enphasis added). The State nmaintains: that Jefferson's

testinony at the federal hearing is wunexhausted; and that,

alternatively, no prejudice resulted fromthe failureto interview.
(a)

The State asserts, and Banks does not dispute, that Vetrano
Jefferson’s post-trial testinony was never presented during the
st ate habeas proceedings. (The State points out that the unsigned
affidavit of Denetra Jefferson, (Vetrano Jefferson’s sister and the
nmot her of Banks’ children) was presented during those proceedi ngs.
The district court apparently did not rely on that affidavit, and
Banks does not contend that we should consider it in determ ning
exhaustion vel non.)

Banks does not address exhaustion, nuch |ess show cause for
why, in the state proceedings, he did not present Jefferson's
current version of the events. Accordingly, his testinony is
unexhausted; wthout 1it, Banks has not show a reasonable
probability that the outconme of the penalty phase woul d have been
different, as there is no evidence to contradict Jefferson's trial
t esti nony.

(b)

Even assum ng exhaustion, Banks has not shown prejudice. At

the penalty phase, Banks admtted he hit Jefferson with a gun and

threatened to kill him
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Al t hough, at trial, Jefferson testified that Banks did so, he
gave no background regarding the altercation. Jefferson provided
that aspect at the federal hearing:
| was drunk one day | cane over and | was
threatening ny sister and he [ Banks] defended
her. And when he told ne to | eave her al one,
| told himl’I1l whoop his ass. So we got into
a fight. And he got a gun and hit ne in the
face with it.

Jefferson testified that he started the fight.

The only difference between Jefferson’s trial and federal
hearing testinony is his stating Banks hit and threatened to kill
himin response to his “threatening” his (Jefferson’s) sister and
telling Banks that he would “whoop his ass”. Thus, at issue is
whet her, based on this information, there is a reasonable
probability the jury wuld not have answered the future
dangerousness issue as it did.

Needl ess to say, Banks’ assaulting and threatening to kill
Jefferson is far froma proportional response to verbal threats of
a non-lethal nature. Based on Banks’ violent response, coupled
wth Farr’s testinony about Banks’ post-nurder intent to commt, or
at |l east assist in, arned robberies, had the jury been presented
wth Jefferson's federal testinony, there is not a reasonable
probability it would not have found future dangerousness.

Accordingly, the district court erred in granting relief on this

basi s.
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As stated, relief should not have been granted on t he basi s of
either ineffective-assistance or Brady error. But, the nagistrate
judge seens to have grounded her reconmmendations with respect to
both clains on cunul ative error.

For the Brady claim the magi strate judge recommended t hat the
wi thheld informati on was material because

the State’'s failure to disclose Farr’s
i nformant status, coupled with trial counsel’s
dismal performance during the puni shnent
phase, wundermined the reliability of the
jury’ s verdict regardi ng punishnment. There is
a reasonable probability that[,] but for the
foregoing, the results of the punishnent phase
of the trial would have been different.

Banks- USDC, at 44 (enphasis added).

For the i neffective-assistance claim regardi ng prejudice, the
magi strate judge stated:

This is not a case where the evidence
presented by the State conpels the concl usion
that the specific evidence offered by Banks
woul d not have nmade any difference in the
outcone with respect to punishnment. There is
a reasonable probability that[,] but for the
errors and omssions of trial counsel at the
puni shnment phase, conbined with the State’s
failure to disclose Farr as a paid informant,
the outcone of Banks’ punishnent phase woul d
have been different.

Banks- USDC, at 24-25 (enphasis added).

The State objected to the report and recommendation on the
basis that the cunulative error doctrine had been inproperly

i nvoked. The district judge overrul ed the objection, holding that
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the magi strate judge “separately consi dered and anal yzed” the Brady
and ineffective-assistance clains. Banks-USDCI I, at 5. The
district judge also overruled the objection on the basis that the
two clains are interrelated, because Banks “contend[ed] that the
State failed to produce, and his counsel, due to inadequate
preparati on, contrary to Strickland, failed to discover,
substantial evidence regarding Farr’'s status”. |d. Utimtely,
the district judge noted that

federal habeas corpus relief may only be

granted for cunulative errors in the conduct

of a state trial where (1) the individual

errors involved matters of constitutional

di mension rather than nere viol ations of state

law, (2) the errors were not procedurally

defaulted for habeas purposes; and (3) the

errors so infected the entire trial that the
resulting conviction violates due process.

ld. at 5-6 (quoting Derden v. McNeel, 978 F. 2d 1453, 1454 (5th Gr
1992) (en banc), cert. denied, 508 U S. 960 (1993)).

The magi strate judge did separately address the clains; but,
each holding included the other as the basis of materiality or
prejudice. The district judge was also incorrect that the clains
were interrelated. In discussing ineffective-assistance, the
magi strate judge stated:

The State had a clear duty to correct Farr’s
untruthful testinony and failed to do so.
While trial counsel cannot be faulted for
failing to object on this basis, Farr’s
i naccurate testinony conpounded the ot herw se

i nadequate efforts of trial counsel during the
puni shnment phase of the trial
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Banks- USDC, at 24 (enphasis added). Al t hough this statenent
attenpts to link the two cl ains through cunul ative error, it is not
a conclusion that the Brady claim is related to deficient-
per f or mance.

Instead, it is the opposite. In fact, in his brief, Banks
makes cl ear he does not clai mcounsel was ineffective regardi ng the
Brady claim “[Trial counsel’s] failure to inpeach ... Farr’s nost
damagi ng sentencing testinony ... cannot be laid at his feet”
Accordingly, contrary to the district court’s holding that the
clainmed errors were related, the magi strate judge’s recommendati on
was i nstead based upon cunul ative error.

a.

Banks, however, did not claimcunulative error in his federal
petition, wth the exception of asserting that the “cunulative
effect of the prosecutors’ nmultifarious violations ... [denied him
a fundanentally fair trial”. (Enphasis added.) Furthernore, he
did not claimcunulative error in any of his three state petitions.
Accordingly the district court’s cunul ative error holding is based
on an unexhausted cl aim

b.

Assuming this claim is exhausted and was raised in the
district court, the cunulative error holding fails on the nerits.

Such error is predicated upon the theory that, although
certain errors, considered individually, do not mandate relief,

46



those errors, when considered in the aggregate, do. See United
States v. Sepulveda, 15 F.3d 1161, 1195-96 (5th Cr. 1993)
(“I'ndividual errors, insufficient in thenselves to necessitate a
newtrial, may in the aggregate have a nore debilitating effect”.),
cert. denied, 512 U S. 1223 (1994).

It goes without saying that, for there to be cunul ative error,
there nust first be error. Li kewi se, where there is no error,
there is nothing to cunul ate. See, e.g., Yohey v. Collins, 985
F.2d 222, 229 (5th Gr. 1993). Banks has not established error
either under Brady or for ineffective-assistance. Ther ef or e,
relief cannot be based on cunul ative error.

B

Not wi t hst andi ng t hat Banks fil ed pre- AEDPA for federal relief,
he nust obtain a COA, pursuant to AEDPA, in order to appeal a
denied claim See Green v. Johnson, 116 F.3d 1115, 1120 (5th Cr.
1997); 28 U.S.C. 8§ 2253(c)(1)(A). To receive a COA he nust nake
“a substantial show ng of the denial of a constitutional right”.
28 U S . C 8§ 2253(c)(2) (enphasis added); see also Barefoot v.
Estelle, 463 U. S. 880, 893 (1983). He nmust denonstrate: the issues
are subject to debate anong reasonable jurists; or a court could
resolve the issues in a different manner; or the questions
presented are wort hy of encouragenent to proceed further. Slack v.

McDaniel, 529 U S. 473, 483 (2000); Estelle, 463 U S. at 893 n. 4.

47



For clains denied on constitutional grounds, Banks nust
“denonstrate that reasonable jurists would find the district
court’s assessnment of the constitutional «clains debatable or
wrong”. Slack, 529 U S. at 484. For those denied on procedura
grounds, Banks nust show “jurists of reason would find it debatable
whet her the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it
debat abl e whether the district court was correct in its procedural
ruling”. Id. (enphasis added).

The clainms for which he seeks a COA are: Brady; ineffective-
assistance at the guilt phase; Swain; and sufficiency of the
evi dence.

1

Banks’ two Brady clainms concern Cook: suppression of the
earlier-described transcript (the 74-page transcript of the
prosecution’s pretrial, Septenber 1980 interview of Cook (as
opposed to his April 1980 statenent)); and suppression of the
earlier-described alleged deal for his testinony.

a.

The district court refused to consider the Brady claim
concerning the transcript. The State mai ntai ns Banks never raised
this issue in his petition; instead, he included the allegations in
hi s proposed federal findings and conclusions, in his objectionto

the report and recommendation, and in his Rule 59 notion. That
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nmotion to anmend the judgnment to discuss this claim was denied
Such denial is reviewed for an abuse of discretion. Martinez v.
Johnson, 104 F.3d 769, 771 &n.3 (5th Cr.), cert. denied, 522 U S
875 (1997). Consequently, Banks nmust show jurists of reason would
find it debatable whether the court abused its discretion.

Banks insists he pleaded the issue sufficiently by stating
prosecutors “knowingly failed to turn over excul patory evi dence as
required by Brady”, nentioning Cook and Farr in that sane
paragraph. Further, Banks contends the State acknow edged Brady
material s include i npeachnent evi dence.

The State responds that the Brady claimin Banks’ petition
focused entirely on suppression of evidence concerning another
murder suspect; linking “Cook to Robert Farr and to Texarkana
generally”; revealing Farr’s status as a police informant; and
exposi ng Cook’s notivation to testify favorably for the State to
avoi d prosecution on the unrelated arson charge that could have
resulted in his receiving a life sentence (this different Brady
claimis discussed infra). The State further asserts Banks should
have sought | eave to anend his petition under Federal Rule of G vil
Procedure 15 because issues first raised in objections to a report
and recommendati on are not properly before the district court. See
United States v. Arnstrong, 951 F.2d 626, 630 (5th Cr. 1992);

United States v. Colon-Padilla, 770 F.2d 1328, 1334 n.6 (5th G

49



1985); see also United States v. Saenz, 282 F.3d 354, 356 (5th Gr
2002) (Rule 15 appropriate for anendi ng habeas petition).

Banks cont ends, however, that discovery and decl arations from
Cook and Farr denonstrated their extensive discussions with the
prosecutors, leading to the production of the transcript.
Following this production, the magistrate judge ruled that one
i ssue for which evidence woul d be received concerned, inter alia,
the State’'s “w thholding exculpatory and inpeachnent evidence
concerning at least two inportant w tnesses — Charles Cook and
Robert Farr”.

The transcript was introduced at the federal hearing to
establish the Brady claim of suppression of material inpeachnent
evi dence. Instead of objecting because Banks either was expandi ng
his due process claimor failed to exhaust his clains in state
court, the State, according to Banks, signaled to the court in pre-
trial submssions that it intended to utilize the transcript and to
call Bowe County ADA Elliot and Deputy Huff to defend agai nst
Banks’ due process claim

Accordi ngly, Banks contends Rul e 15(b) applies: “Wen issues
not rai sed by the pleadings are tried by express or inplied consent
of the parties, they shall be treated in all respects as if they
had been raised in the pleadings”. Feb. R Qv. P. 15(b). “[Qnce
i ssues are presented and argued w thout objection by opposing

counsel, such issues are tried by inplied consent of the parties
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and are treated as if they had been raised in the pleadings”.
Appl e Barrel Productions, Inc. v. Beard, 730 F.2d 384, 389 (5th
Cir. 1984); see also Hardin v. Mnitowoc-Forsythe Corp., 691 F.2d
449, 456 (5th Cr. 1982)(“The test of consent is whether the
opposing party had a fair opportunity to defend and whether he
coul d have presented additional evidence....”).

Because of the discovery order, the discussion of the i ssue at
the federal hearing, and Banks’ cross-exam nation of the State’s
W t nesses, Banks maintains the State had sufficient notice that
suppression of the transcript was included within the Brady claim
Theref ore, Banks asserts this claimwas before the district court.
See Mongrue v. Monsanto Co., 249 F.3d 422, 427-28 (5th Cr. 2001).

The State counters: a federal evidentiary hearing is not a
trial for Rule 15 purposes; it opposed Banks' hearing request,
mai nt ai ni ng, pursuant to Keeney, 504 U S. at 5-6 (if petitioner
fails to develop claim in state court, must show cause and
prejudice to receive federal evidentiary hearing), he was not
entitled to one; no authority exists to suggest an evidentiary
heari ng wai ves exhaustion or procedural default defenses or the
requi renent that Banks nust anmend his petition to assert additi onal
clai ns; and Banks’ questioning witnesses at an evidentiary hearing
does not substitute for his not anmending his petition.

On this issue, the district court correctly determned: in

his petition, Banks did not state a Brady claim concerning the
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transcript, because Banks did not learn of it until three years
after it was filed; Banks should have sought |eave to anend his
petition to add this claim and issues first raised in objections
to areport and recomendati on are not properly before the district
court. See Arnmstrong, 951 F.2d at 630. Furt her, Banks has not
pointed to any authority supporting his contention that, for Rule
15 purposes, an evidentiary hearing equates with a trial. Banks
has failed to denonstrate “jurists of reason would find it
debat abl e whether the district court was correct” in denying his
Rule 59 notion. Slack, 529 U S. at 484.
b.

Al so deni ed was the Brady cl ai mof suppression of assurances
to Cook that, in exchange for favorable testinony, prosecutors
woul d arrange for dism ssal of the pending arson charge. Banks
asserts: the charge was discussed by Deputy Huff and Cook; the
Deputy informed Cook of the filing of habitual offender papers
(life inprisonnment); prior to trial, Cook was provided daily
conjugal visits with his wife; and the charge was di sm ssed t he day
after Cook’s testinony because ADA Elliot and Deputy Huff travel ed
to Dallas wth Cook, where Elliot spoke to the prosecutor there.

Banks bases error on the district court’s: relying on
“m sl eadi ng evidence” submtted in state court proceedings; and
finding the Dallas County prosecutor stated by affidavit there was

no prearranged plea bargain. Banks contends, and the State
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concedes, that the affidavit shows the prosecutor was involved in
an unrelated forgery prosecution against Cook nore than a year
after Banks’ trial. Banks contends the evidence sufficiently shows
the denial of a constitutional right, citing Gglio (suppression of
a deal with prosecution’s wtness).

The State counters that the evidence submtted during the
st at e habeas proceedi ngs was not m sl eadi ng. In those proceedi ngs,
inits response to this claim the State provided affidavits from
Deputy Huff, ADA Elliot, and fornmer Dallas County ADA Byrne.

Byrne’s 12 May 1992 affidavit states in relevant part: he was
a Dal l as County ADA in June 1981 (ei ght nonths after Banks’ trial);
he was the prosecuting attorney in State of Texas v. Charles Edward
Cook, No. F81-2140-P; and he had no recollection of any deal in
exchange for Cook’s testinony in Banks’ trial. Banks explained in
his state court reply that Byrne was the prosecutor for the forgery
conviction follow ng Banks’ trial. The state habeas court found
“no agreenent between the State and ... Cook”. As noted, state
court factual findings are entitled to a presunption of
correctness. See Green, 116 F.3d at 1120 (appl yi ng pre- AEDPA | aw) ;
28 U.S.C. § 2254(d) (1994).

Further, the State maintains the district court’s ruling was
not based solely on Byrne's affidavit but considered all the
evi dence: the arson occurred on 7 May 1980, 13 days after Cook’s

April 1980 statenent; Bowie County District Attorney Raffaelli
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stated at trial no deal had been made in exchange for Cook’s
testinony; ADA Elliott denied any discussions with Cook prior to
Banks’ trial but, followng it, discussed Cook’s favorable
testinony with a Dallas County prosecutor when he (Elliott)
returned Cook there; the discussion with that prosecutor was not a
reward for Cook, but was done because Elliot wanted t hat prosecutor
t o know Cook had cooperated with | aw enf orcenent and hoped t he sane
woul d be done for himin cases he was handli ng.

The magi strate judge recomended t hat Cook’s testinony at the
federal hearing provided Banks’ only evidence of a deal between the
State and Cook or of threats to conpel his testinony. Gting
Spence v. Johnson, 80 F.3d 989 (5th Gr.), cert. denied, 519 U S.
1012 (1996), the nmagistrate judge recommended denying relief on
this clai mbecause “t he evidence and testi nony presented by Cook in
this matter [are] not credible”. (Enphasis added.) Needless to
say, testinony from recanting wtnesses is properly viewed with
suspi ci on, because it: upsets the finality of convictions; is
often unreliable, given suspect notives; and often serves to
i npeach cunul ati ve evi dence, rather than underm ne the accuracy of
the conviction. Dobbert v. Wainwight, 468 U S. 1231 (1984)
(Brennan, J., dissenting); My v. Collins, 955 F.2d 299, 314 (5th

Cr.), cert. denied, 504 U. S. 901 (1992); see also Ason v. United

States, 989 F.2d 229, 231 (7th Cr.), cert. denied, 510 U S. 895
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(1993); United States v. Provost, 969 F.2d 617, 620 (8th Cr.
1992), cert. denied, 506 U.S. 1056 (1993).

Banks disagrees wth the district court’s credibility
determ nations. It goes w thout saying that we “accept nmgistrate
judge’s findings [adopted by the district judge] unless they are
clearly erroneous”. United States v. Breeland, 53 F.3d 100, 103
(5th Gr. 1995) (“Clear error is especially rigorous when applied
to credibility determ nations because the trier of fact has seen
and judged the witnesses.” (Enphasis added; internal quotation
marks omtted.)).

The findings with respect to Cook and ADA Elliot were
“plausible in light of the record viewed in its entirety”. | d.
(internal quotation marks omtted). And, again, the state habeas
court’s identical finding is entitled to a presunption of
correctness. See Geen, 116 F.3d at 1120. Banks has failed to
denonstrate the district court’s assessnent of this Brady cl ai mwas
debat abl e or wong. See Slack, 529 U S. at 484.

2.

For the COA requested for ineffective-assistance at the guilt
phase, see Strickland, 466 U S. at 668, Banks clains failure: to
investigate; to prepare for trial; and to effectively cross-exanm ne
W t nesses. (I'n addition, in the heading of one section of his
brief here, Banks states counsel was ineffective for failing “To

(bj ect to Prosecutor’s Repeated Vouching for [Farr’s and Cook’ s]

55



Credibility”. Because of the contenporaneous objection rule, this
failure-to-object prevented Banks from raising a prosecutorial
m sconduct claim See Jackson, 194 F.3d at 652. But, because
counsel was unaware of Farr’s paid-informant status and Cook’s
prior statenments, there was no deficient-performance in this
regard. Further, this claimwas never raised in district court and
is not properly before us. See, e.qg., Dowhitt v. Johnson, 230
F.3d 733, 741 n.3 (5th Cr. 2000), cert. denied, 532 US. 915
(2001); Puckett, 176 F.3d at 814; Hallmark, 118 F.3d at 1079 n. 3;

Yohey, 985 F.2d at 226.)

Qbviously, a reasonable attorney engages in “a reasonable
anount of pretrial investigation”, includinginterview ng potenti al
W t nesses and maki ng an i ndependent investigation of the facts and
ci rcunst ances, Bryant v. Scott, 28 F.3d 1411, 1415 (5th Cr. 1994),
and adequately and independently searching for avail abl e defense
evi dence. See Moore v. Johnson, 194 F.3d 586, 608 (5th Gr. 1999)
(lack of investigation into evidence in state’s file and evi dence
used to counter defendant’s alibi defense).

Banks al so contends an ineffective-assistance claiminvolves
consideration of the strength of the State' s case. Restated, a
weak case for the State neans counsel’s ineffective performance has
a nmuch greater inpact on the trial’s outcone. For exanple, in

Bryant, the court noted that the l|ack of physical evidence

connecting the defendant to the <crine scene increased the
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i nportance of pre-trial investigation of eyew tnesses; sonething a
reasonabl e | awyer woul d have realized and acted upon. 28 F.3d at
1418.

Banks contends that, in the light of the evidence at the
exam ni ng hearing four nonths before trial, his counsel shoul d have
investigated the follow ng: Banks’ claimhe hitchhiked to Dall as,
whi ch contrasted with the State’'s contention he drove the victinms
vehicle there; the victims tinme of death; and Cook’s credibility.

First, the State’s theory was that, after shooting the victim
Banks drove his autonobile to Dallas. Investigating the identity
of the individual who (according to Banks) allegedly picked Banks
up and drove himto Dallas or finding ways to attack the State’s
view that Banks drove an autonobile wth serious electrical
problens to Dallas woul d have been inportant to Banks’ defense.

Second, concerning the clained tinme of death, Banks arrived in
Dallas by 8:30 a.m on Saturday. The victim was killed
approximately 180 mles fromDallas. Therefore, evidence that the
victim was shot after 5:00 a.m on Saturday would have been
excul pat ory.

And third, Cook was the only witness to testify that Banks
made incrimnating statenments. Cbviously, Cook’s credibility and
the reliability of his account of the events of the 12 April

weekend were critical.
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Addi tional ly, Banks contends that, other than his counsel’s
(Cooksey’ s) speaking to witnesses identified by Banks’ common-| aw
wfe a few days after Cooksey was retained, Cooksey did little
el se. He filed several pretrial notions but did not ask to be
heard pre-trial. Further, his remarks on the record denonstrate
his lack of preparation: on the first day of jury selection, “I'm
not in possession of any information on any of the State’s
W tnesses”; after jury selection, prior to further proceedings, “I
don’'t have [a |list of prosecution w tnesses’ prior convictions] yet
and | can not effectively cross-exam ne these people without it”;
and during those subsequent proceedings, |’ve “never been to the
[crime scene] ... | don’t even know where it is” and “l haven’'t
seen the ballistics report”.

Banks cites other clainmed ineffective-assistance. Duri ng
trial, in cross-examning two persons who were with the victimon
Friday night, 11 April, Hi cks and Bungardt (he didn’t cross-exam ne
the latter), Cooksey failed to develop the full extent of the
problenms with the victims autonobile. Counsel nmade no effort to
attack Fisher’s recollection of two gunshots as unreliabl e because
of Fisher’s groggy state, with Fisher’s testinony being the State’s
only evidence of tinme of death. (I'n closing argunents, Cooksey
stated: Fisher “certainly told you [the jury] the truth, w thout

a doubt”.) He did not cross-exam ne Deputy Huff. And, his cross-

58



exam nation of the nedi cal exam ner pertained only on the anount of
al cohol consuned by the victimprior to his death.

Banks contends: had Cooksey reasonably prepared for trial, he
coul d have denonstrated the autopsy report and cri nme scene evi dence
suggested tine of death was 12 to 24 hours after Fisher reported
hearing the gunshots. In support, Banks notes: rigor nortis
appears very soon after death, usually rendering the body stiff
wthin 12 to 24 hours and usual |y wani ng about 36 hours foll ow ng
deat h; neverthel ess, Deputy Huff and Dr. Di Mai o observed full rigor
mortis in the body, even though Deputy Huff did not observe the
victimuntil approximately 54 hours after Fisher heard the | oud
noi ses and Dr. D Maio observed himroughly 24 hours after Deputy
Huff. Banks al so notes: 72 hours after death, D Maio should have
observed a drying of the lips, a graying discoloration of the | ower
abdonen, and clouding of the corneas; however, although Di Maio
| ooked for these synptons, he found none.

Li kewi se, Banks contends reasonable preparation would have
resulted in: having a mechanic testify about the unreliability of
the victim s autonobil e; exposing the di fference between H cks’ and
Bungardt’s testinony about a defective car and Cook’s testinony
never nentioning any problems with it (in the state habeas
proceedi ngs, the court concluded it was highly unlikely the vehicle

descri bed by Hi cks and Bungardt could have been driven to Dallas
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W t hout maj or repair work); and adequately cross-exam ni ng arguably
non-hostil e prosecuti on w tnesses.

Accordi ngl y, Banks cont ends he has shown defi ci ent - perf or mance
and prejudice considering his counsel’s approach to the entire
trial, including the witnesses and readily avail abl e evi dence t hat
coul d have provided the jury with reasonabl e doubt.

In countering these sweeping assertions, the State rem nds
that, on the nerits, Banks nust show “counsel nade errors so
serious that [he] was not functioning as the ‘counsel’ guaranteed
the defendant by the Sixth Amendnent”. Strickland, 466 U S. at
687; see also Bell v. Cone, 122 S. C. 1843 (2002); Lackey v.
Johnson, 116 F. 3d 149, 152 (5th Gr. 1997). Judicial scrutiny nust
be “highly deferential”. Strickland, 466 U S. at 689; see also
Bell, 122 S. . at 1852. Again, for prejudice, Banks nust (on the
merits) denonstrate to a reasonable probability that, but for
counsel’s errors, the result of the proceeding would have been
different. WIllians v. Taylor, 529 U S. 362, 391 (2000) (citing
Strickland, 466 U. S. at 694). (O course, to obtain a COA he nust
make only a substantial showi ng of ineffective assistance.)

Concerning tinme of death, the State contends that, at the
evidentiary hearing, Banks’ expert conceded (as di scussed supra) it
was possible the victimwas killed at the tine the State theori zed.
Accordingly, the State asserts Banks failed to prove the result of

the trial would have been different.
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Concerning the victims autonobile, the State contends Banks
failed to sufficiently plead these clains with specificity and to
show what evi dence such investigati ons woul d have reveal ed. Banks
must state with specificity what the investigation would have
reveal ed and how it would have altered the outconme. See United
States v. Green, 882 F.2d 999, 1003 (5th Cr. 1989).

The State contends Banks nerely nmakes conclusory and
specul ative allegations which do not sufficiently raise
constitutional issues to justify relief. See Bl ackl edge .
Al lison, 431 U S. 63, 74 (1977); Barnard v. Collins, 958 F.2d 634,
643 n.11 (5th Gr. 1992), cert. denied, 506 U S. 1057 (1993); Ross
v. Estelle, 694 F.2d 1008, 1012 (5th Gr. 1983). The State
mai ntains the district court also inplicitly rejected these clains
because they were i nproperly raised i n Banks’ proposed findi ngs and
conclusions rather than in his habeas claim and, considering
Banks’ conclusory clains, this inplicit rejection was not an abuse
of discretion. See United States v. Cervantes, 132 F. 3d 1106, 1111
(5th CGr. 1998) (refusal to consider clains raised by unauthori zed
anendnents revi ewed for abuse of discretion) (citing United States
v. Arnstrong, 951 F.2d 626, 630 (5th Gr. 1992); Barksdal e v. King,
699 F.2d 744, 747 (5th Gir. 1983)).

For purposes of obtaining a COA Banks does not show
reasonable jurists would find it debatable whether Cooksey’'s

performance was deficient. Cooksey did not personally investigate
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certain aspects of the case; but, his investigator did conduct an
i nvestigation, which included visiting the crime scene and
interview ng wtnesses. Further, although Banks can specul ate
about Cooksey’s cross-exam nation techniques, Cooksey has never
been asked to explain these aspects of his trial strategy (even
though, in state habeas proceedings, he did provide testinony
concerni ng Banks’ Swain clain.

Moreover, for purposes of obtaining a COA and assum ng
deficient-performance in investigation, trial preparation, and
cross-exam nation, Banks has failed to show, for the prejudice
prong, that “reasonable jurists would find the district court’s
assessnent ... debatable or wong”. Slack, 529 U S. at 484. Banks
has not made a substantial showing that the trial-result would be
different. His expert conceded the tine of death could have been
as the State suggested; Banks does not showthat the alleged errors
woul d have changed the jury’s consideration of Cook’s testinony
concerning Banks’ confession to him and Banks’ allegations
concerni ng problens with the victims autonobile are too concl usory
and do not show how that evidence could have provided reasonabl e
doubt .

3.

Near the end of jury selection, Banks passed Cooksey a note:

“[We need[] black[s]”. Cooksey responded: “State wll strike all

bl acks”. Indeed, the State used four perenptory strikes to renove
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all qualified blacks from the jury pool. Accordi ngly, Banks
presents a Swain claim

As noted, concerning this claim no contenporaneous objection
was made at trial. Banks contends it is not procedurally barred by
counsel’s failure to raise it at trial because it was rejected on
the nerits in state habeas proceedi ngs and because the State wai ved
the defense by not raising it in atinely manner and by electing to
resolve the claim on the nerits. Further, Banks asserts: we
should not defer to the state court’s ruling; and he has nade a
substanti al showi ng of the denial of a constitutional right, nanely
that Bow e County prosecutors engaged in the systematic excl usion
of black jurors continuing through Banks’ trial.

In his first state habeas application, Banks pleaded a Swain
claim The State did not claim untineliness; and the court
reconmended its denial on the nerits, finding “no systematic
exclusion by the State of any black venirenmen or jurors in
contravention of [Banks’] rights”. On appeal, the State agai n nade
no wai ver or procedural default assertion; the claim was denied
based on the trial court’s findings. Ex Parte Banks, No. 13, 568-01
(Tex. Crim App. 1984) (unpublished).

In his third state application, Banks again raised his Swain
claim the State urged denial on the nerits; and the trial court

recommended denial. On appeal, the State clainmed, for the first
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time, that Banks defaulted his Swain clai mbecause Cooksey fail ed,
at trial, to nake a cont enporaneous objecti on.

On remand to the trial court for an evidentiary hearing on,
inter alia, the Swain claim that court found Cooksey failed to
raise the claim because he did not believe the prosecutors’
practi ces showed a Swai n vi ol ati on, and consequently, the clai mwas
procedurally barred. In addition, the court reached the nerits of
the claim As discussed supra, although it concluded the evi dence
showed a prinma facie case of systematic exclusion, it found the
perenptorily-struck four black jurors were renoved for non-racial
reasons. On appeal, the claimwas denied for the reasons given by
the trial court. Ex Parte Banks, No. 13,568-03 (Tex. Crim App
1996) (unpublished).

Banks contends the district court incorrectly found Texas’
cont enporaneous objection rule is an adequate and i ndependent
ground for procedural default, claimng the rule was not “firmy
established and regularly followed” at the tine of the default.
Ford v. GCeorgia, 498 U S 411, 423-24 (1991) (quoting Janes V.
Kentucky, 466 U. S. 341, 348 (1984)). The inquiry is whether the
rule “is strictly or regularly applied evenhandedly to the vast
majority of simlar clains”, Aros v. Scott, 61 F.3d 333, 339 (5th
Cr.) (enphasis renoved), cert. denied, 516 U S. 1005 (1995), or

“iIdentical clains”, id. at 343; see also Finley v. Johnson, 243
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F. 3d 215, 218 (5th Cr. 2001); Martin v. Maxey, 98 F. 3d 844, 847-48
(5th Gir. 1996).

Banks asserts that, although Texas courts regularly apply the
cont enpor aneous objection rule to other types of clains, they have
not strictly and regularly applied it to Swain clains. See, e.g.,
Hogue v. Johnson, 131 F.3d 466 (5th Cr. 1997) (applying rule to
unobj ected-to i ntroducti on of prior convictions), cert. denied, 523
U S 1014 (1998); dark v. Collins, 19 F.3d 959 (5th Cr.) (Batson
v. Kentucky, 476 U S. 79 (1986), claim, cert. denied, 513 U S
1036 (1994); Harris v. Collins, 990 F.2d 185, 187 (5th Cir.)
(Batson claim, cert. denied, 509 U S. 933 (1993). Banks contends
the court in Ex Parte Haliburton, 755 S.W2d 131, 135 n.5 (Tex.
Crim App. 1988), reached the nerits of a Swain claimeven though
the defendant failed to show he tinely objected at trial; and, in
Chanbers v. State, 568 S.W2d 313 (Tex. Crim App. 1978), cert.
denied, 440 U. S. 928 (1979), although it was uncl ear the issue was
preserved because it was not raised in the new trial notion, the
court addressed the nerits of a <claim that blacks were
systematically excluded fromjury service. Banks also contends a
Batson claimis not a “simlar claint because Batson cl ains solely
consider a prosecutor’s use of perenptory strikes in individua
trials and depend on cont enporaneous credibility determ nations to

explain a discrimnatory pattern of strikes; on the other hand,
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Swain clains |ook at prosecutors’ historical, systematic, and
continued discrimnatory jury selection practices.

Banks al so cont ends: the Suprene Court has never held its
procedural default jurisprudence applies to Swain clains; they are
unl i ke any ot her a defendant m ght raise at trial because the claim
requi res collection of extensive historical material which is hard
to collect prior to trial; and, indeed, the reason the Court
rejected Swain for Batson was because the facts necessary to
support a Swain claim were not reasonably available at trial.

The State correctly contends federal habeas relief s
precluded when the last state court judgnent relies wupon an
i ndependent and adequate state procedural bar. Col eman v.
Thonpson, 501 U S. 722, 729-30 (1991); Harris v. Reed, 489 U S
255, 264 & n. 10 (1989) (even if the state court reaches the nerits
of the clain); Buxton v. Collins, 925 F.2d 816, 821 (5th Gr.),
cert. denied, 498 U S. 1128 (1991).

Banks’ contention that Texas does not firnmy apply the
cont enpor aneous objection rule to Swain clainms is underm ned by
case | aw. See Trevino v. Texas, 503 U S 562, 566-67 (1992)
(failure to challenge in sone formthe exclusion of black jurors
i npl i cates contenporaneous objection rule); Teague v. Lane, 489
U S 288, 297 (1989). Texas courts regularly applied the rule in

the pre-Batson, Swain era. WIllians v. State, 773 S.W2d 525, 534-
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35 (Tex. Crim App. 1988), cert. denied, 493 U S 900 (1989)
Mat hews v. State, 768 S.W2d 731, 733 (Tex. Crim App. 1989).

In response to the cases cited by Banks, the State contends
Chanbers assuned, w thout deciding, that the issue was properly
before it, see 568 S.W2d at 328, but stated the failure to object
wai ves the right and bars consideration on appeal. ld. at 319.
Also, Ex Parte Halliburton nerely stated: “[We could not say
prior to applicant’s evidentiary hearing that he needed to object
at trial in order to preserve Swain error”. 755 S . W2d at 135 n. 5.
Further, “an occasional act of grace by the Texas court in
entertaining the nerits of [a] claimthat m ght have been vi ewed as
wai ved by procedural default” does not constitute failure to
regularly apply the rule. Hogue, 131 F.3d at 487 (internal
quotation marks omtted); Bass v. Estelle, 705 F.2d 121, 122-23
(5th Gr.), cert. denied, 464 U S. 865 (1983).

Additionally, the State asserts the contenporaneous objection
rule is applied to substantially simlar clains because Batson
nmerely changed the quantum of proof rather than the type claim
assert ed. See, e.g., Andrews v. Collins, 21 F.3d 612, 621 (5th
Cir. 1994) (Batson claim, cert. denied, 513 U S 1114 (1995);
Harris v. Collins, 990 F.2d 185, 187 (5th Gr.) (sane), cert.
denied, 509 U S. 933 (1993); Jones v. Butler, 864 F.2d 348, 369-70

(5th Gr. 1988) (pre-Batson, Swain provided a neans to raise a
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Bat son-type claim), cert. denied, 490 U S. 1075 (1989); see also
Wight v. Hopper, 169 F.3d 695, 709 (1ith Gr.) (Swain claim
procedurally defaulted for failure to object), cert. denied, 528
U S. 934 (1999).

Finally, Banks contends the State waived the procedural
default defense by not tinely raising it. (Banks also asserts the
State’s failure to raise this defense shows the contenporaneous
objection rule is not afirmy established rule for Swain clains.)
“[Plrocedural default is normally a ‘defense’ that the State is
‘obligated to raise’ and ‘preserv[e]’ if it is not to ‘lose the
right to assert the defense thereafter.’” Trest v. Cain, 522 U S.
87, 89 (1997) (quoting Gay v. Netherland, 518 U S. 152, 166
(1996)); see also Engle v. lIsaac, 456 U S. 107, 124 n.26 (1982)
(“[A] State’s plea of default nmy cone too late to Dbar
consideration of the prisoner’s constitutional claini.). In the
exhaustion context, the Suprene Court rejected a rule allow ng, or
even encouraging, “the State to seek a favorable ruling on the
merits in the district court while holding the exhaustion defense

for use on appeal [because the rule maght] prolong the
prisoner’s confinenment for no other reason than the State’'s
post ponenent of the [] defense....” Ganberry v. Geer, 481 U S.
129, 132 (1987).

A State wai ves a procedural bar defense by failing tinely to

raise it. Fisher v. Texas, 169 F. 3d 295 (5th G r. 1999) (wai ver for
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failure to raise the defense in district court); Enery v. Johnson,
139 F. 3d 191, 195 n.4 (5th G r. 1997) (waiver for failure “to plead
procedural bar in the district court”) (citing United States v.
Marcell o, 876 F.2d 1147, 1153 (5th G r. 1989)), cert. denied, 525
U S 969 (1989); see also Cooper v. State, 791 S.W2d 80 (Tex.
Crim App. 1990) (en banc) (state’s obligation to raise the issue
before the appellate court); Tallant v. State, 742 S. W 2d 292, 294
(Tex. Crim App. 1987) (en banc) (“[T]he State nust call to the
attention of the court of appeals in orderly and tinely fashion
that an alleged error was not preserved.”). On the other hand,
wai ver is averted if the State raises the default “at any point in
the district court proceedings”. Wggins v. Procunier, 753 F.2d
1318, 1321 (5th Cr. 1985) (enphasis added). It is undisputed the
State then raised the issue; therefore, in this regard, Banks’
assertion fails.

Assum ng he defaulted on his Swain claim Banks contends: he
has shown sufficient cause and prejudice. See, e.g., Harris v.
Reed, 489 U S. 255 (1989). He maintains ineffectiveness of
counsel, Mirray v. Carrier, 477 U.S. 478, 488-89 (1986), or
conflict of interest, Cuyler v. Sullivan, 446 U S. 335 (1980),
provi de sufficient cause. Banks contends his trial counsel was
ineffective for: failing to object; failing to conduct a reasonabl e

i nvestigation; and m sunderstandi ng his burden of proof.
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Failure to make a contenporaneous Swain objection may
constitute deficient-performnce, providing cause for procedural
default in the light of the evidence supporting the Swain claim
Jackson v. Herring, 42 F.3d 1350, 1358 (1i1th Gr.), cert.
di sm ssed, 515 U. S. 1189 (1995). 1In the state habeas proceedi ngs,
Cooksey testified he “probably woul d have” rai sed a Swai n obj ecti on
had he possessed historical evidence of a practice of systenmatic
excl usion of black venire nenbers and woul d have raised the claim
if there had been even a “scintilla of success”. Banks contends
Cooksey, as the fornmer District Attorney, was uni quely aware of the
practice.

During the last four years of Cooksey's tenure as District
Attorney, 94% of black venire nenbers were struck conpared wth
approximately 20% of whites. In this regard, at the state
evidentiary hearing, Cooksey conceded the District Attorney’s
striking practice, including at Banks’ trial, was racially
di sproportionate — over 92% of black venire nenbers struck
perenptorily conpared to | ess than 20% of whites. G ven Cooksey’s
know edge, Banks contends Cooksey’'s failure to object was not a
reasonabl e tactical decision

Banks further contends Cooksey failed to conduct a “reasonabl e
investigation” into the viability of a Swain claim Strickl and,
466 U. S. at 691. The state habeas court found Cooksey: was aware

of Swain; evaluated his chances for a successful challenge; and
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concl uded he could not prevail. On the other hand, it also found
the statistics presented “a prima facie case” of exclusion. Banks
contends: the record is devoid of any evidence of investigation
into the nerits of a Swain claim and Cooksey’s testinony was that
he did not raise a Swain claim because, in an earlier case
prosecuted by Raffaelli, he (Cooksey) noticed two blacks were on
the jury, even though he conceded on cross-exam nation that Swain
requi red an exam nation of the striking practice over a series of
cases. Banks maintains these inconsistencies, coupled wth
counsel’s assurance, during jury selection, that the “State w ||
strike all blacks”, suggests Cooksey’'s failure to investigate was
not sound trial strategy and fell below “the range of conpetence
demanded of attorneys in crimnal cases”. Cook v. Lynaugh, 821
F.2d 1072, 1078 (5th G r. 1987) (quoting McMann v. Ri chardson, 397
U S. 759, 771 (1970)).

Agai n, counsel “nust have a firmcomand of the facts of the
case as well as the governing | aw before he can render reasonably
effective assistance”. Ex Parte Wel born, 785 S. W2d 391, 393 (Tex.
Crim App. 1990). Cooksey had an erroneous view of the Swain
burden of proof. He believed statistical proof was not useful
under the circunstances; and that, beyond establishing a prim
facie case, the defendant nmust prove the prosecutor’s
discrimnatory intent. Establishing a prima facie case, however,

shifts the burden to the State to rebut the presunption of
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discrimnation. WIllis v. Zant, 720 F.2d 1212, 1220-21 (5th Cr.
1983), cert. denied, 467 U.S. 1256 (1984).

Because the failure to object resulted in an all-white jury,
Banks contends Cooksey’s deficient-performance prejudiced him
Systematic exclusion of blacks from petit juries slants the
judicial process unfairly against black defendants. See Hollis v.
Davis, 941 F.2d 1471, 1482 (1ith Cr. 1991) (“[We would have
greater confidence in the [result reached by a racially mxed
jury], finding nuch |l ess probability that racial bias had affected
it”.), cert. denied, 503 U S. 938 (1992); see also Cassell .
Texas, 339 U. S. 282 (1950) (Jackson, J. dissenting).

The State responds: the state habeas court found Cooksey
eval uat ed hi s chances of success and determ ned a Swai n cl ai mwoul d
have been frivolous; and, because Texas courts have repeatedly
rejected Swain clai ns, see Andrews, 21 F. 3d at 623; Evans v. State,
622 S.W2d 866 (Tex. Crim App. 1981), deciding to forgo the Swain
claim was not constitutionally deficient, see id.; Wley v.
Puckett, 969 F.2d 86, 102 (5th G r. 1992); Koch v. Puckett, 907
F.2d 524, 526 (5th Cr. 1990). Because Texas courts repeatedly
reject Swain clains, the State al so contends any objection would
have been unsuccessful, which prevents Banks from denonstrating
prej udi ce.

Al so, Banks cl ai ns Cooksey had a conflict of interest because
a Swain claimwuld inplicate himin his prior role as District
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Attorney. To warrant relief fromprocedural default, however, the
conflict nmust have been actual, not nerely specul ative. Barrientos
v. United States, 668 F.2d 838, 841 (5th Cr. 1982). Act ual
conflict exists when “a defense attorney owes duties to a party
whose interests are adverse to those of the defendant”. Zuck v.
Al abama, 588 F.2d 436, 439 (5th Cr.), cert. denied, 444 U S 833
(1979); see also United States v. Martinez, 630 F.2d 361 (5th Cr
1980) (previous representation of prosecution wtness), cert.
deni ed, 450 U S. 922 (1981); Stephens v. United States, 595 F.2d
1066 (5th Cr. 1979) (concurrent representation of prosecution
W tness). Banks contends the conflict in this case was exposing a
practice that Cooksey had engaged in for years.

The State responds that Banks has failed to showa conflict of
i nterest under Cuyler, 446 U S. at 348. See Hernandez v. Johnson,
108 F.3d 554, 559-60 (5th Gr.) (assumng wthout deciding the
Cuyl er standard applies when a forner district attorney represents
a defendant), cert. denied, 522 U S. 984 (1997). Banks nust show
trial counsel’s situation was “inherently conducive to divided
| oyalties”, Perillo v. Johnson, 205 F.3d 775, 801 (5th Cr. 2000)
(internal quotation marks omtted); and counsel did not pursue the
strategy because of the conflict, Her nandez, 108 F.3d at 560.
Because nere conclusory allegations are insufficient, Perillo, 205
F.3d at 802, Banks has failed to show any evidence in the record

that Cooksey failed to nake the Swain objection because of his
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former position. See also Mckens v. Taylor, 122 S. C. 1237
(2002) .

For CQOA purposes, the Swain clai mwas procedurally defaulted.
Texas courts regularly apply the contenporaneous objectionrule to
Swain, as well as to simlar Batson, clains. As for cause and
prejudice to overcone the default, although it nay be that counse
was deficient in not contenporaneously raising this claim Banks
has failed to show prejudice sufficient to overcone the bar. In
the light of the state court’s finding of a prinma facie Swain
violation, the State proved that, for Banks’ trial, no black venire
menber was excl uded because of his or her race. Consequently, for
his Swain claim Banks fails to make a substantial show ng of the
denial of a constitutional right.

4.

Banks contends the evidence fails to establish future
danger ousness beyond a reasonabl e doubt. Jackson v. Virginia, 443
US 307 (1979). At trial, the State relied upon the underlying
facts of the crine, Vetrano Jefferson’s testinony of Banks’
unprovoked assault with a pistol, and Farr’s testinony that Banks
sought to reclaimhis pistol in Dallas in order to conmt arned
robbery and, if necessary, elimnate w tnesses. Banks naintains
evi dence reveal ed in this appeal establishes: Jefferson’ s testinony

as to who was the aggressor was m sleading; Farr’s testinony was
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fal se; and, without their testinony, the evidence did not establish
future dangerousness.

Al t hough Banks contested sufficiency of the evidence in each
of his three state habeas petitions, he did not do so on direct
appeal. The last state court judgnent on this issue (third state
habeas proceeding) held his claim neritless and expressly and
unanbi guousl y applied a procedural bar:

The evidence is sufficient to support an
affirmative answer to the second [future
danger ousness] special issue. This claimis
procedurally barred. Sufficiency of evidence
may not be raised in collateral attack. Ex
parte Brown, 757 S.W2d 367 (Tex. Crim App.
1988); Ex parte Wllianms, 703 S.W2d 6[74]
(Tex. Crim App. 1986).
Ex Parte Banks, No. 80-F-86-102-C (D. . Bowe County 22 Feb
1993) (unpubli shed) (enphasi s added). The Court of Crim nal Appeals
summarily accepted the findings and concl usions. See Ex Parte
Banks, No. 13,568-03 (Tex. Cim App. 11 Jan. 1996) (unpublished).

Accordingly, the district court held the clai mdefaulted. See
Col eman, 501 U. S. 739-30. As discussed supra, even if the state
court reaches the nmerits of a claim federal courts nust honor an
i ndependent and adequate procedural bar. Harris, 489 U S. at 264
n.10; Corwin v. Johnson, 150 F.3d 467, 473 (5th Cr.), cert.
denied, 525 U. S. 1049 (1998). The state court’s invocation of the

bar nust be clear and express; and the bar nust be foll owed

regularly by state courts and applied to a majority of identical or
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simlar clains. Finley, 243 F.3d at 218; Martin, 98 F.3d at 847-
48; Anps, 61 F.3d at 341.

Texas courts regularly apply this bar to clains raised for the
first time on collateral review See, e.qg., Ex parte Sanchez, 918
S.W2d 526, 527 (Tex. Crim App. 1996). And, as a bar to federal
habeas review, our court has simlarly acknow edged Texas courts’
application of this bar. E.g., Renz v. Scott, 28 F.3d 431, 432
(5th CGr. 1994); Cdark v. State of Texas, 788 F.2d 309, 310 (5th
Cir. 1986).

Nevert hel ess, Banks asserts: because “state courts repeatedly
forgave [the failure to raise the claim on direct appeal] and
reviewed the claimon its nerits during [his] first and second
[ state] proceedings”, the state court’s default determ nation, in
his third habeas proceedi ng, was actually a determ nation that the
court would not again review the nerits. This contention ignores
the cl ear | anguage of the above-quoted |ast state court deci sion,
appl ying the procedural bar.

Banks further submts that, even if the claimis defaulted,
given the record before the court, a mscarriage of justice wll
occur in the absence of review. Calderon v. Thonpson, 523 U. S. 538
(1998); Schlup v. Delo, 513 U S. 298 (1995). According to Banks,
at the federal evidentiary hearing: Farr testified his penalty
phase testi nony was a m srepresentati on, because Banks had no pl ans

to commt further crines; Vetrano Jefferson testified his trial
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testi nony was m sl eadi ng, because he was the aggressor and Banks
acted primarily to protect his pregnant common-|law w fe; and Banks’
unrebutted tinme of death evidence made it unlikely he could have
commtted the crine. Banks contends the new evidence shows by
clear and convincing evidence that, had the jury known of this
evi dence, he would not have been convicted or sentenced to death.
See Reasonover v. Washington, 60 F. Supp. 2d 937 (E.D. Md. 1999)
(key witness testinony fabricated and another w tness received
sentencing |l eniency); Richter v. Bartee, 973 F. Supp. 1118 (D. Neb.
1997) (new evidence that conplainant fabricated sexual assault).

As the State correctly observes, the mscarriage of justice
exception is reserved for cases of factual innocence. See
Rodri guez v. Johnson, 104 F. 3d 694, 697 (5th Cr. 1997). The State
contends: the testinony by Farr and Vetrano Jefferson had nothing
to do with whether Banks nurdered the victim Banks failed to
identify recanted testinony from Cook show ng Banks’ actual
i nnocence; and Banks’ expert admtted it was possible the victim
was shot when Fi sher reported hearing the | oud noises.

For COA purposes, the last state court to address Banks’
sufficiency claimfound it procedurally barred; Banks has failed to
show cause and prejudice to excuse that default; and the
m scarriage of justice exception does not apply. In sum Banks has
not shown that jurists of reason would find it debatable that the

district court was incorrect in ruling Banks defaulted this claim
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L1l
For the foregoing reasons, we DENY the COA requests; REVERSE
and DENY the grant of habeas relief; and, therefore, RENDER
j udgnent for Respondent.

COA and HABEAS RELI EF DEN ED; JUDGVENT REVERSED and RENDERED
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