IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40028
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ADELAI DO ALCOCER- MARTI NEZ,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. C-00-CR-303-1
~ August 15, 2001
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Adel ai do Al cocer-Martinez appeals his guilty-plea conviction
and sentence for transporting an illegal alien within the United
States, in violation of 8 U S.C. 8§ 1324(a)(1)(A)(ii). Alcocer
argues that his guilty plea is invalid because the district court
“did not go far enough” in determ ning whether his plea was
vol untary and understood. He further asserts that the district
court should have wthdrawn his plea at sentencing after he
al l egedly professed his innocence.

Because a guilty plea involves the waiver of several

constitutional rights, it nust be nade intelligently and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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voluntarily. Boykin v. Al abama, 395 U S. 238, 242-44 (1969).

“I'n the federal regine . . . Rule 11 of the Federal Rules of
Crimnal Procedure . . . governs the duty of the trial judge
before accepting a guilty plea.” 1d. at 243 n.5. This court

reviews the district court’s conpliance with Rule 11 to determ ne
(1) whether the district court varied fromRule 11's procedures
and, if so, (2) whether the variance affected the defendant’s

substantial rights. United States v. Johnson, 1 F.3d 296, 298

(5th Cr. 1993)(en banc); see Fed. R Crim P. 11(h).™

At rearraignnent, Alcocer stated that he understood the
charge to which he was pleading guilty. See Fed. R Cim
P. 11(c)(1). He further stated that he understood the el enents
of an offense under 8 U.S.C. 8§ 1324(a)(1)(A)(ii), including the
know edge elenent. 1d. Alcocer testified that no one forced him
to plead guilty and that any prom ses, apart fromthe plea
agreenent, had been nmade to cause himto plead guilty. His
decision to plead guilty was “entirely voluntary.” See Fed.
R Cim P. 11(d).

In arguing that his plea was not nmade know ngly or
voluntarily, Al cocer focuses on the statenents he and his counsel
made at rearrai gnment regardi ng whether Al cocer knew the aliens

he transported were illegal. At nost, the discussion regarding

“ Al though we have reviewed Rule 11 challenges for plain
error only in cases in which the defendant nmade no objection in
the district court, see United States v. Marek, 238 F.3d 310, 315
(5th Gr. 2001) (en banc), petition for cert. filed, (U S. Mar
29, and Apr. 4, 2001) (Nos. 00-1526, 00-9419); United States V.
dinsey, 209 F.3d 386, 394 and n.8 (5th Cr.), cert. denied, 121
S. . 282 (2000); United States v. U loa, 94 F.3d 949, 955 (5th
Cr. 1996), as was the case herein, we apply the de novo standard
of our en banc decision in Johnson.
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the know edge el enent of the offense reflected that Al cocer

guesti oned whether the Governnent would be able to neet its
burden of proof on this issue if the case proceeded to trial.
Contrary to Alcocer’s assertions, the district court followed the
dictates of Rule 11 in determ ning that Al cocer understood the
nature of the charge and in insuring that his plea was voluntary.

See Johnson, 1 F.3d at 298; Fed. R Cim P. 11(c)(1), (d)."™™

Al cocer asserts that the district court should have
wthdrawn his guilty plea after he allegedly professed his
i nnocence prior to sentencing. He admts that he did not nove to
w thdraw his plea, and he cites no authority to support his
argunent that a district court has the authority to withdraw a

guilty plea, sua sponte, in these circunstances. The cases cited

by Al cocer in support of his argunent involved proper notions to
w t hdraw nmade by defendants prior to sentencing pursuant to Rule
32(e) or guilty pleas that were set aside in a 28 U S.C. § 2255
proceedi ng or direct appeal due to Rule 11 violations. See Fed.
R Cim P. 32(e). Alcocer has also failed to denonstrate that
the district court varied fromthe dictates of Rule 11 in
determ ni ng whether he entered his guilty plea know ngly and
voluntarily.

The district court’s judgnent, therefore, is

AFFI RVED.

" To the extent that Al cocer’s argunent can be construed as
a challenge to the factual basis of his guilty plea, his argunent
is wwthout nerit. See Fed. R Cim P. 11(f). At rearraignnent,
Al cocer admtted to a detailed recitation of the facts supporting
hi s pl ea.



