IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40009
Summary Cal endar

DAVI D LYNN M LLER,

Pl ai ntiff-Counter Defendant-Appell ee,
and

LLOYD PEARSCN,
Pl ai ntiff-Appellee,
V.

RUTH AND SAM | NC.,

Def endant - Cr oss Def endant - Cr oss C ai mant -

Appel | ee,
and

AMOCO O L COVPANY,
Def endant - Count er C ai nant - Cross C ai nant -
Cr oss Def endant - Appel | ee,

V.

PRO- MAR | NSURANCE UNDERWRI TERS, | NC.,

| nt er venor - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-99-CV-269

September 21, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *
Thi s appeal arises out of the denial of Pro-Mar |nsurance

Underwiters, Inc.’s (Pro-Mar) request for relief as an

intervenor in a suit between Pro-Mar’'s insured, Ruth and Sam

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Inc. (R&S), Anpbco, and certain personal injury plaintiffs. Pro-
Mar had sought to recover by way of subrogation what it had paid
to R&S and others for the loss of R&S' s vessel, the F/V MSS R TA
J. Pro-Mar contended that in light of a subrogation clause in
the hull insurance policy issued to R&S, it had a contractual
right to subrogation

The district court denied Pro-Mar’s contractual subrogation
claim finding that it failed to offer a certified copy of its
policy reflecting its right of subrogation. Pro-Mar did not file
or offer into evidence a certified or otherw se authenticated
copy of what it contended was the applicable policy, i.e., one
with a subrogation clause. Pro-Mar was al so given the
opportunity to call witnesses to testify that the applicable hul
policy had a subrogation clause, but failed to do so. Wth only
the certified copy of the policy provided by R&S, which did not
i nclude a subrogation clause, the district court correctly
determ ned that the copy of the policy provided by R&S was a true
and correct copy of the applicable policy and governed the
resol ution of the subrogation issue.

Al t hough Pro- Mar subsequently filed a certified copy of the
policy which contained the subrogation clause on which it based
its right to subrogation, it was filed in conjunction with Pro-
Mar’s notion for reconsideration, which was not considered by the
court because of Pro-Mar’s failure to conply with the notice of
deficient pleading. As the certified copy of the policy was not
considered by the district court, this court |ikew se refuses to

consider the policy on appeal. See Theriot v. Parish of
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Jefferson, 185 F.3d 477, 491 n.26 (5th Gr. 1999) (“[a]n
appel l ate court nmay not consider new evidence furnished for the
first tinme on appeal and may not consider facts which were not
before the district court at the tinme of the challenged ruling”).
Because the only certified policy before the district court did
not contain a subrogation clause, the district court did not err
in determning that Pro-Mar did not have a contractual right of

subrogation. Love v. Nat'l Med. Enters., 230 F.3d 765, 780 (5th

Cir. 2000)(district court properly rejected claimof contractual
subrogation where there was no evidence of any contract giving
rise to such subrogation rights).

We also reject Pro-Mar’s argunent that the district court’s
denial of its request for subrogation immediately after granting
its right to intervene violated its due process rights. R&S
filed its unopposed notion for apportionnent on August 15, 2000.
Pro-Mar filed its notion for leave to file a conplaint of
i ntervention, conplaint of intervention, and opposition to the
nmotion for apportionnment on August 22, 2000. Pro-Mar was given
notice of the Septenber 7, 2000, “notion hearing” on Septenber 5,
2000. At the Septenber 7 hearing, the district court wthheld
its ruling on the various notions and gave Pro-Mar anot her chance
to present evidence in opposition to the notion for
apportionnent.

The notion for apportionnment was specifically noticed to be
heard on Septenber 21, 2000. At that tine, Pro-Mar was given the
opportunity to provide a certified or otherw se authenticated

copy of what it contended was the rel evant policy and cal
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W tnesses to testify that the applicable hull policy had a
subrogation clause. Pro-Mar was al so given the opportunity to
show that R&S was not entitled to the entire settlement sum in
addition to the proceeds fromthe hull policy. Pro-Mar did
neither. Pro-Mar never conplained that it did not have adequate
notice of the hearing. Nor did Pro-Mar ask for additional tine
to provide evidence.

Lastly, Pro-Mar avers that the district court erred in
approvi ng the settlenent agreenent between R&S and Anpbco, which
it contends awarded R&S an anount in excess of its interest and
which was directly contrary to the supporting evidence. Pro-Mr
avers that it is entitled to the full recovery of the $140, 000
paid to R&S under the insurance policy.

R&S offered rel evant portions of Alvin Edward Smth’s
deposition and the survey of the vessel to show that it was not
fully conpensated by Pro-Mar’s paynent of $140,000 and that it
was only made whol e by the additional paynent of the $185, 000
settlenent agreed to by Anpbco. Pro-Mar offered no evidence
concerning R&S s actual |osses, nuch | ess any contradictory
evidence. Nor did it offer any evidence that R&S woul d recover
nmore than it was entitled if the entire settlenment sum was
allocated to R&S despite being given the opportunity to do so.
In light of the evidence before the district court, the court
correctly concluded that R&S woul d not be nmade whol e unl ess the
entire settlenment anount was allotted to it.

The district court did not err in determning that Pro-Mar

did not have a right to contractual subrogation, that all of the
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agreed settlenent funds should be allocated to R&S, and
dismssing the clains of R&S, Pro-Mar, and the hull underwiters
agai nst Anoco with prejudice. The judgnent of the district court

i s AFFI RMVED.



