UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-31445

KENNETH G HUNTER,
Pl ai ntiff-Appellant,

VERSUS

SOUTHERN UNI VERSI TY, t hrough,
THE BOARD OF SUPERVI SCRS,
DAM EN EJI G RI,
VALENTI NE JAMES, and
BRENDA Bl RKETT
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge
00- CV-869-D

August 1, 2002

Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.

PER CURI AM !
Kenneth G Hunter appeals the dismissal of his |awsuit

challenging the termnation of his enploynent as an associate

YPursuant to 5th Gr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



professor in the Nel son Mandel a School of Public Policy and U ban

Affairs at Southern University. The district court dismssed

Hunter’s lawsuit for failure to tinely file his opposition to the

defendants’ notion to dism ss under local rule 7.5M W pretermt

the district court’s procedural ruling and affirmon the nerits.
l.

Hunter alleges that he was termnated due to reverse
di scri m nation. He brought this suit alleging violations of 42
US C 88 1981 and 1983 as well as the first, fourteenth, and
fifteenth anmendnents.

On August 22, 2001, defendants filed a notion to dism ss for
failure to state a clai mupon which relief could be granted. Under
the court’s Local Rule 7.5M parties wshing to oppose a notion
have twenty days to respond unless the court grants additiona
tinme. The court granted Hunter’s Septenber 12th notion for
extension of tine to reply, extending the deadline to Cctober 16th.
Plaintiff failed to neet this deadline. On October 18th, two days
after the deadline, Hunter’s counsel filed a notion for |eave of
court to file a late opposition, which the court denied. The
district court granted defendants’ notion to dismss on the basis
of Rule 7.5M and on the nerits. Hunter appeals.

.

The district court was entitled to consider appellee’ s notion

to dismss for failure to state a claim as an unopposed notion

because appellant failed to file atinely opposition to the notion.



On the nerits, we agree with the district court that appellant’s
action should be dism ssed as agai nst Southern and the nenbers of
the Board of Supervisors in their official capacity. Sout hern
University is an armof the State and that entity along with its
Board of Supervisors when sued in their official capacity are
entitled to El eventh anendnent inmunity.?2

Appel I ant al so sued t he nenbers of the Board of Supervisors in
their individual capacities. These defendants, of course, are
entitled to qualified imunity but we are unable to discern any
basis upon which the district court could have dismssed this
action agai nst these defendants on a 12(b)(6) notion predicated on
qualified imunity.

Accordingly, we affirmthe dism ssal of Southern University
and its Board of Supervisors in their official capacity but vacate
the dism ssal against the individual nenbers of the Board of
Supervisors in their individual capacities. W nust, therefore,
remand this action for further proceedi ngs agai nst the individual
menbers of the Board of Supervisors to the extent they are sued in
their individual capacities.

AFFI RMED | N PART. REVERSED | N PART AND REMANDED FOR FURTHER

PROCEEDI NGS CONSI STENT W TH THI S OPI NI ON

’See Ri chardson v. Southern University, 118 F.3d 450 (5" Cir.
1997) .




