
*  Judge Politz concurred in the above opinion before his death on May 25, 2002.

**  Pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion
should not be published and is not precedent except under the limited circumstances
set forth in 5TH CIR. R. 47.5.4.
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Leavorda L. Smalley, Louisiana prisoner # 106878, appeals the dismissal of his

42 U.S.C. § 1983 lawsuit for failure to exhaust administrative remedies under 28

U.S.C. § 1997e(a).  He has also filed a motion to: (1) supplement his appeal to assert

for the first time that he should not be required to exhaust because the Louisiana

Supreme Court has determined the state prisons’ administrative remedies procedure to

be unconstitutional; and (2) compel the prison officials to respond to his grievance.  We

review the district court’s dismissal under § 1997e(a) de novo.1  Concluding that

Smalley has failed to exhaust his administrative remedies as he was required to do

under § 1997e(a), we affirm.

Smalley’s § 1983 grievance remains pending before the prison’s administrative

body, however, he asserts that he should not be required to exhaust his administrative

remedies because he has never received a response to his grievance.  He further

maintains that exhaustion would be futile and that his § 1983 complaint would be

barred by the applicable one-year statute of limitations if he were to continue to wait

for an administrative ruling.  The fact that Smalley has not received a prompt response

to his grievance does not excuse him from the § 1997e exhaustion requirement.2
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Furthermore, his concern regarding the limitations bar on his  § 1983 action is meritless

because the limitations period will be tolled during the pendency of his grievance.3

Likewise, his assertion that, in lieu of dismissal, the district court should have granted

him a stay of proceedings to enable him to exhaust his administrative remedies is

meritless.  Under § 1997e, a district court may no longer stay proceedings to allow a

prisoner to exhaust.4  

We will not consider an argument raised for the first time on appeal, therefore,

Smalley’s motion to supplement his appeal to add a new basis for relief is denied.5

The judgment of the district court is AFFIRMED.  Smalley’s motions to

supplement his appellate brief and to compel are DENIED.


