IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31333
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CREGORY HAYS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-CR-50033-2

© August 19, 2002
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Gregory Hays appeals his conviction and sentence for
conspiracy to distribute five grans or nore of crack cocaine in
violation of 21 U . S.C. 88 841(a)(1) and 846. Hays challenges the
district court’s denial of his notion to suppress an undercover
agent’s identification testinony on the ground that the

identification derived froman inpermssibly suggestive

phot ographic line-up and resulted in an unreliable

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-31333
-2

identification. W conclude, based on a totality of the
circunst ances, that the photographic line-up did not pose a very
substantial |ikelihood of irreparable msidentification. See

United States v. Honer, 225 F.3d 549, 552-53 (5th Gr. 2000);

United States v. Brown, 217 F.3d 247, 259 (5th Gr. 2000), cert.

denied, 531 U. S. 1155 (2001), and vacated and renmanded on ot her

grounds, 531 U. S. 1136 (2001).

Hays chal l enges the jury’s guilty verdict as to count one of
the indictnent on grounds of inconsistency. The jury’s verdict
on counts one and two of the indictnent, even if inconsistent,
does not warrant reversal because the evidence is sufficient to

sustain Hays’'s conviction as to the conspiracy count, the charge

for which Hays was convicted. See United States v. Straach, 987

F.2d 232, 240-41 (5th Gr. 1993); United States v. GG eger, 190

F.3d 661, 664 (5th Cr. 1999).

Hays argues that the district court erred in refusing to
grant hima decrease in his base offense under U S . S. G § 3Bl1. 2.
That adjustnent is “designed to be applied infrequently [and]

is generally appropriate only where a defendant was

substantially less cul pable than the average participant.”

United States v. Gllardo-Trapero, 185 F. 3d 307, 324 (5th G

1999) (citations and internal quotation nmarks omtted). The
district court’s finding as to Hays’'s role in the offense was not

clearly erroneous. See Burton v. United States, 237 F.3d 490,

503 (5th Gir. 2000).

AFFI RVED.



