IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31249
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

JASON BYNUM

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Louisiana
(01- CR-50010- ALL)
My 1, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Jason Bynum appeals his conviction for
retaliating against a wtness, in violation of 18 US C 8§
1513(b)(1). He asserts that the evidence was insufficient to
support his conviction and that the district court erred in
excluding the testinony of FBI Agent Freddi e Watkins.

Bynumis insufficiency argunent is unavailing. To obtain a

conviction for retaliating against a witness, the governnent nust

establish that: (1) the defendant knowingly (2) either caused or

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



threatened to cause (3) bodily injury to another person (4) wth
the intent to retaliate for the attendance or testinony of a
W tness at an official proceeding. 18 U S.C § 1513(b)(1); see

United States v. Cofield, 11 F.3d 413, 419 (4th Cr. 1993); see

also United States v. Galvan, 949 F.2d 777, 782 (5th G r. 1991).

Viewed in the light nost favorable to the jury s verdict, the
evidence was sufficient for a reasonable jury to conclude that
Bynum threatened to cause bodily harm to Gabriella Rupert in
retaliation for her having testified agai nst hi mat his supervised-

rel ease hearing. See United States v. Loe, 262 F.3d 427, 432 (5th

Cr. 2001), cert. denied, 122 S. C. 1078 (2002); see also Jackson

v. Virginia, 443 U S. 307, 319 (1979).

Bynum conplained to Rupert’s co-workers, N cole Cox and
Patricia Finley, that Rupert had ruined his Iife and caused himto
spend a year in jail. Finley testified that Bynumthreatened to
kil Rupert because her testinony at the supervised-rel ease hearing
had destroyed his life. Al though Bynumcontends that his statenent
was nerely idle talk, a conclusion that the coonment was neant as a
t hreat and woul d be perceived as one by Rupert is supported by the
fact that he had previously threatened to kill her. The governnent
was not required to prove Bynunis intent to carry out the threat,
only that Bynumintended to retaliate agai nst Rupert for testifying

against him United States v. Magqgitt, 784 F.2d 590, 593-94 (5th

Cir. 1986). The fact that the threat was nade to a third party is

of no nonent because the statute does not require, and the
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gover nnent need not prove, that the threat be nade directly to the
witness herself. See § 1513(b)(1).

Bynumi s contention that the district court erred in excl uding
FBI Agent WAtkins's testinony under the residual hearsay rul e, FED.
R Ewvib. 807, is simlarly unavailing. W review the adm ssion or

excl usion of evidence for abuse of discretion. United States V.

Perez, 217 F.3d 323, 329-30 (5th Cr.), cert. denied, 531 U S. 973

(2000) . W will “not disturb the trial court’s ruling on the
adm ssibility of evidence under the residual exception to the
hearsay rule ‘absent a definite and firmconviction that the court
made a clear error of judgnent in the conclusion it reached based
upon a weighing of the relevant factors.”” [|d. (quoting Page V.
Barko Hydraulics, 673 F.2d 134, 140 (5th Gr. 1982)).

Agent Watkins’'s testinony was properly excluded under the
resi dual hearsay rul e because it was not relevant to any nmateri al
fact. Bynum contends that Agent Watkins’'s testinony was rel evant
to show that Bynum was not “stal king” Rupert and to show that
Rupert had not been truthful with the agent, thereby destroyi ng her
credibility. Whet her various w tnesses who were interviewed by
Agent Watkins had denied seeing or speaking to Bynum in the
vicinity of the Creswell Hotel during the tinme in question —
contrary to Rupert’s statenent to the agent —was inmaterial to
the question whether Bynum nmade threats against Rupert with the

intent to retaliate against her. Bynum conveyed his threat and



intent to Finley and Cox; whether other w tnesses saw or spoke to
Bynum at the sane tine was i mmateri al.

In addition, that testinony was not relevant for inpeachnent
pur poses because Rupert’s credibility was not central to the
governnent’s case, so any i npi ngenent upon her credibility was only
a mnor point. Rupert did not testify that she saw Bynumafter his
release from prison or that Bynum directly threatened her
I nstead, the critical testinony supporting the governnent’s case
was Finley's. Agent Watkins's proffered testinony had no bearing
on Finley’'s credibility and was thus not relevant to a materia
fact. Bynumhas failed to establish that the district court abused

its discretion in excluding the testinony, so we shall not disturb

the district court’s evidentiary ruling. See United States V.
Phillips, 219 F.3d 404, 419 n.23 (5th Cr. 2000); Perez, 217 F.3d
at 329- 30.

Bynum al so states conclusionally that the exclusion of Agent
Watkins's testinony violated Bynumis due process rights and his
Si xt h Anmendnent right to confrontati on and conpul sory process. He
briefs no argunent and cites no | egal authority in support of these

concl usional clainms, sothey are wai ved. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Cr. 1993); FeD. R Aprp. P. 28(a).
Bynum has not denonstrated any error in the district court’s
judgnent. Accordingly, the judgnent is

AFFI RVED.






