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Pl ai ntiff-Appellant,
vVer sus

MANSFI ELD WAREHOUSI NG | NVESTMENT CO., LLC
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Def endant s,
and

MANSFI ELD WAREHOUSI NG SERVI CES, | NC. ,
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Appeal fromthe United States District Court

for the Western District of Louisiana
(99-CVv-371)

March 29, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges:

PER CURI AM *

For this interlocutory appeal permtted by our court, Navarro

Pecan Co.,

Inc., contests the summary j udgnment awar ded Penn Anerica

| nsurance Co. The district court held that Penn’s i nsurance policy

issued to Mansfield Warehousing Services, Inc. (MABI), did not

Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



cover the |l oss of Navarro's property because, pursuant to a policy
exclusion, it was in MASI's care, custody, or control. Navarro
advances two contentions: the terns of the policy are anbi guous;
and the district court failed to properly apply Louisiana |aw.

Navarro was a depositor of approximately 1.4 mllion pounds of
pecans i n a col d-storage war ehouse owned by Mansfi el d Col d Storage,
Inc., and operated by MASI. Navarro received warehouse receipts
for | oads of pecans delivered to MASI, providing that the pecans
woul d be returned upon paynent of storage fees and presentation of
the applicable warehouse receipt(s) to MASI. The rupture of a
frozen fire sprinkler pipe allegedly damaged the pecans. Navarro
sued MABI, and subsequently Penn (MABI's insurer), for $1.5
mllion.

Summary judgnent was awarded Penn. W review de novo. E. g.,
Stults v. Conoco, Inc., 76 F.3d 651, 654 (5th Cr. 1996). As
noted, the policy excludes from coverage “[p]ersonal property in
the care, custody or control of the insured [ MASI]".

Navarro first contends the “care, ~custody or control”
exclusion is anbiguous, precluding summary judgnment for Penn.
However, because MABI is a depositary (or bailee) and a
war ehouseman, it is deened to have “care, custody or control” over
the personal property it accepts for deposit. See Hendrix Elec.
Co., Inc. v. Casualty Reciprocal Exch., 297 So.2d 470, 474 (LlLa.
App. 2d Cr. 1974); see also LA Qv. CoE art. 2926 (deposit
requi res person to receive property and preserve it); LA REv. STAT.

ANN. 88 10:7-204 (warehouseman has duty of care) & 10:7-209



(war ehouseman given lien over goods covered by receipt).
Accordi ngly, under the circunstances of this case, the provisionis
not anbi guous. See Hone Ins. Co. v. A J. Warehouse, Inc., 210 So.
2d 544 (La. App. 4th Cr.), application denied, 214 So. 2d 162,
163, 165 (La. 1968).

Navarro further contends Reynolds v. Sel ect Properties, Ltd.,
634 So. 2d 1180 (La. 1994), provides the only circunstances where
the “care, custody, or control” exclusion applies in Louisiana.
The Loui siana Suprene Court stated, however, that “the first, and
nmost common, circunstance usually occurs” in the contractor or
subcontractor context and noted “the insured s actual physica
possessi on of or control over the property determ ned whether the
excl usi on applied’. ld. at 1184 (enphasis added). The second
ci rcunst ance occurs when “the insured has a proprietary interest in
or derives nonetary benefit fromthe property”. Id.

First, the Louisiana Suprene Court did not state these were
the only circunstances where it applies, and other Louisiana
deci sions confirmthe exclusion applies in other circunstances as
well. See, e.g., Keller v. Case, 757 So. 2d 920, 923 (La. App. 1st
Cir. 2000) (horse boarded at stable under insured s care, custody,
and control); Duchmann v. Oleans Maritine Brokerage, Inc. & The
Hartford, 603 So. 2d 818, 820 (La. App. 4th Cr. 1992) (barge in
insured’ s care, custody, and control during transport); Berquist v.
Fer nandez, 535 So. 2d 827 (La. App. 2d Cr. 1988) (Damage to horses

being transported by insured excluded by “care, custody, or



control” exclusion.); A J. Warehouse, 210 So. 2d at 550 (Damage to
tiles stored in warehouse covered by the exclusion.).

Furt her, Reynol ds i nvol ved a cl ai mbased on theft froma self-
storage unit. 634 So. 2d at 1182. The court noted that Reynol ds
“merely | eased storage space” and the storage contract was gover ned
by the Louisiana Self-Service Storage Facility Act, LA Rev. STAT.
ANN.  9:4756, which is not a deposit or covered by Louisiana s
provi si ons dealing with warehousenen. Because the | ease of a self-
storage space is fundanentally different froma deposit, the ruling
i n Reynol ds (exclusion inapplicable) does not apply here.

Finally, St. Paul Mercury Ins. Co. v. Fair Gounds Corp., 123
F.3d 336 (5th Gr. 1997), does not require reversal of the sunmary
judgnent. There, we acknow edged the parties did not contend the
property at issue was under the control of the insured in a
contractor or subcontractor relationship (Reynolds’ “first
circunstance”) and determned that the insured did not derive a
monet ary benefit fromthe property under the “second circunstance”.
Fair G ounds, 123 F.3d at 340.

AFFI RMED



