IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31031
Summary Cal endar

ROSA J. DUPRE

Pl ai ntiff-Appellant,
vVer sus

WEST BATON ROUGE PARI SH SCHOOL BQARD,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(00- CV- 358- \R)
 June 28, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Rosa J. Dupre appeal s the judgnent of the
district court dismssing her action wth prejudice and at her
cost, based on the jury verdict rejecting her claim of racia
di scrim nation by Def endant - Appel | ee West Bat on Rouge Pari sh School
Board (“the Board”) in not pronoting her from assistant principal
to principal of the Port Allen (Louisiana) El enmentary School (“the

School”). In addition to her contention that there is insufficient

evi dence to support the jury' s verdict, Dupre conplains of several

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



evidentiary rulings by the court, and of the court’s dismssal of
her state law claim for intentional infliction of enotional

di stress. Perceiving no abuse of discretion in the court’s
evidentiary rulings, sufficient evidence to support the factua

findings of the jury, and no error in dismssing Dupre’s state | aw
tort claim we affirm

| . FACTS AND PROCEEDI NGS

Dupre, a black femal e, was assistant principal at the School
when a notice of vacancy was issued for the position of principal.
The notice listed qualifications as:

Applicant nmust hold a valid Louisiana certificate

with Principal Endorsenent. Previ ous El enentary/Hi gh
School adm nistrative experience required. Appl i cant
must neet qualifications at the tine application is
filed.

The notice required that applications be submtted by noon on a
date four days after the date of the notice, and Dupre tinely filed
her application. It reflected that she nmet all qualifications for
the principal’s position.

Five persons applied. The Board’'s hiring commttee,
conprising two white femal es (one of whomwas t he superi ntendent of
schools for the parish) and one black male, recommended anot her
applicant, Mchelle Kaufnman, a white female with | ess experience
and | esser objective qualifications than Dupre and —according to
Dupre —an absence of one or nore of the m ninum qualifications

for application as of “the tinme the application [was] filed.”



Three days following the application deadline, Dupre |earned of
Kauf man’ s sel ection for the principal’s position. Wthin a matter
of weeks, Dupre filed a discrimnation charge with the EECC
claimng intentional racial discrimnation by the Board in not
pronoting her to principal of the School. The follow ng spring she
received aright-to-sue letter fromthe EECC and fil ed the instant
action two weeks later, asserting that Kaufnman was substantially
| ess qualified and was sel ected over Dupre solely because Kaufman
is white and Dupre is black. Dupre advanced federal causes of
action under Title VI, 42 US C 8§ 1981, 1983, the Equal
Protection C ause of the Fourteenth Amendnent, and, under state
tort law, intentional infliction of enotional distress. After
entry of the judgnent in favor of the Board based on the jury’'s
verdict, Dupre tinely filed a notice of appeal.
1. ANALYSI S

A. St andard of Revi ew

Wen we review a claimthat the evidence is insufficient to
support a jury verdict, we examne all record evidence that was
before the jury in the light nost favorable to the verdict, and
Wil reverse the jury only if the evidence points so strongly in
favor of the challenging party that no reasonable juror could find
against the factually-favored party.! W review challenges to

evidentiary rulings by the trial court for abuse of discretion; and

! @Grcia v. Cty of Houston, 201 F.3d 672, 675 (5th Cir
2000) .




we review de novo a trial court’s grant of a defendant’s Rul e 50(a)

nmotion to dismss a cause of action.

B. Suf ficiency of Evidence to Support Jury Verdi ct

We conclude that the jury’s verdict in this case should not be
di sturbed. Qur painstaking review of the evidence in the record on
appeal denonstrates that Dupre presented significantly nore than a
prima facie case for her contention that she was denied pronotion
on the basis of race, but that the Board presented persuasive
evidence in support of its position that the selection of Kaufman
over Dupre and three other applicants was race neutral and grounded
in a valid process, both as to proceedi ngs and decisions of the
advi sory conmmttee and the ultimate hiring decision.

Dupre neverthel ess contends that she denonstrated pretext in
the hiring decision by the Board and the recommendati ons of the
Advi sory Commttee. Keeping in mnd that we are not reviewing a
di sm ssal of summary judgnent but the fact-finding of a jury that
heard and wei ghed all the evidence, pro and con, during the course
of a nulti-day trial, we cannot say that the jury ignored a
preponderance of the evidence or that the evidence stands so
strongly agai nst the Board and i n favor of Dupre that no reasonabl e
juror or jury could reach a verdict adverse to her. Credibility
call s and assi gnnent of weight and probative val ue to evidence are
t he excl usive province of the jury, and the verdict reached in the
instant case denonstrates that the jury dutifully followed the
proper process. Over and above the cold, subjective list of
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qualifications and experi ence was a pl et hora of subjective evidence
and opinion testinony supporting Kaufman over Dupre. It is not
enough that we or the trial court mght have reached a different
result; it suffices that under either of the highly deferenti al
standards of review that m ght be applicable here, reversal of the
jury’s verdict is not indicated.

C. Def endant’s Exhibit No. 1

Dupre conplains that the court’s adm ssion of the Board' s
Exhibit No. 1 was reversible error, noting that it was (1) created
by the Board’'s superintendent who was one of the three nenbers of
the hiring commttee and thus was suspect; (2) |acked adequate
statistical support; and (3) was prepared by a person | acking the
requi site expertise. The exhibit contained data concerning the
raci al make-up of the assistant principal/principal corps in the
parish’s school system year by year, over the course of nmany
years. One of the theories of Dupre’s case was that there was an
unwitten understandi ng about bl ack schools and white schools for
purposes of assigning principals and assistant principals,
mai ntaining an 11:11 ratio. She even contended that her theory is
supported by the testinony of the very superintendent who prepared
the contested exhibit, as well as by the exhibit itself. Wenthis
evidentiary challenge is viewed in light of the record and the
argunents advanced by able counsel in their appellate briefs, we
can di scern no abuse of discretion in the trial court’s adm ssion
of the Board s Exhibit No. 1. After all, Dupre has never even
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insisted that the exhibit is incorrect; indeed, her Exhibit 52
reflects essentially the sanme information — and it too was
prepared by the superintendent.

D. Dismssal of Caimfor Intentional Infliction of Enotiona
Di stress

Dupre insists further that this state law tort claimshould
have been left to the jury. Qur review of the applicable statutes
and jurisprudence from Louisiana as well as our previous
pronouncenents regarding this particul ar cause of action satisfies
us that dism ssal was proper. First, exam nation of the evidence
adduced by Dupre does not portray acts by the Board, the schoo
district, or those acting for them that rise to the extrene and
out rageous | evel of behavior required to sustain such a cause of
action. Mor eover, when the entire record is viewed in context,
including the evidence adduced by the Board, even a decision
contrary to the jury’s on Dupre’s federal clains would not support
the state tort of intentional infliction of enotional distress.
And, albeit in retrospect, this conclusion is confirmed by the
jury’s ultimate finding that Dupre suffered no intentional racial
discrimnation when she was not selected as principal of the
School . Absent that, her state tort claimcould not possibly have
succeeded. Gven the totality of the circunstances, we reject
Dupre’s assertion that the trial court’s dism ssal of her state | aw
tort claimwas reversible error.

E. Evi dence of Dupre’'s Medical H story




Dupre asserts that the district court commtted error, in
vi ol ati on of Federal Rul es of Evidence 402 and 403, by allow ng the
Board to cross-exam ne Dupre about her nental and physical
probl enms, and allowing the Board to put on the testinony of a
psychi atri st who exam ned Dupre. Concedi ng the accuracy of her
hi story of nmedical and psychiatric problens but contending that
none of the factors interfered with her job performance and that no
evidence to that effect was adduced, Dupre describes the efforts of
the Board in this regard as intentionally msleading the jury to
believe that her nedical history sonehow justified denying her
pronotion, not as relevant to the i ssue of damages, as the defense
argues. Dupre thus contends that the evidence was irrel evant under
Rul e 402 and unfairly prejudicial under Rule 403.

In addition to disagreeing with her characterization of its
cross-exam nation of Dupre and the testinony of the physician, the
Board notes that much of the contested evidence was adduced out si de
the presence of the jury, adding (correctly) that the jury cannot
be prejudiced by what it does not hear. Al so contending that Dupre
did not tinely object to her cross-exam nation, the Board goes on
to argue that the evidence was neverthel ess relevant, given her
claim for enotional distress and allegation of internal nedica
probl enms, to which her testinony on cross and the testinony of the
exam ni ng psychiatrist are clearly relevant. Again, our review of
the court’s rulings onthis evidentiary issue satisfies us that the
deferential standard of abuse of discretion has not been net.
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I11. CONCLUSI ON

M ndful of the jury’'s role as fact-finder, which includes
wei ghing conflicting evidence and determning credibility of
W t nesses, we cannot say that when the record on appeal is viewed
as a whole, there is insufficient evidence to support the jury’'s
rejection of Dupre’s claim of intentional discrimnation in
enpl oynent based on race. W conclude that the court’s evidentiary
rulings did not constitute abuse of discretion and that it
correctly granted a judgnent of dismssal as a matter of |[|aw,
removing fromthe jury consideration her state law tort claim of
intentional infliction of enotional distress. The verdict of the
jury and the judgnent of the district court based on it, are, in
all respects,

AFFI RVED.



