UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-30999
Summary Cal endar

PAUL CARTER,
Plaintiff - Appellant,

VERSUS

FARVERS RI CE M LLI NG COVPANY, | NC.,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
For the Western District of Louisiana, Lake Charles

(00- CVv-2215)
February 28, 2002

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Paul Carter sued his enployer, Farners Rice MIIling Conpany,
Inc. (FRMC), alleging that FRMC fail ed to pronote hi mbecause he is
African Anerican and suspended himw thout pay for filing a claim

wi th the Equal Enpl oynment Opportunity Comm ssion. On FRMC s notion

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

1



for summary judgnent, the district court dismssed M. Carter’s
clainms. The court found that although M. Carter nade prinma facie
cases of racial discrimnation and retaliation, he failed to show
that FRMC s nondiscrimnatory reasons for its actions were
pretextual. W affirm

| .

Carter began working for FRMCin 1988. He initially worked as
an operator in FRMC s Rough Rice Departnent. He resigned his
position on July 17, 1993 but was rehired on Cctober 31, 1994. 1In
1997 he was pronoted to the position of Operator |/ Quality Control
Relief Technician in the Rough Rice Departnent. In Cctober of
1998, Carter applied for a pronotion to the position of Quality
Control Technician in the MIlled R ce Departnent. Carter did not
get the pronotion; rather, FRMC awarded the position to M chael
Fontenot, a white nmale who was previously enployed as an operator
inthe MIled Rice Departnent. Believing that FRMC passed hi mfor
the pronotion because he is African Anerican, Carter filed a
conplaint wwth the EECC i n January 1999.

On April 27, 1999, FRMC suspended Carter for two weeks w t hout
pay. Carter alleges that his suspension was in retaliation for
filingaclaimw th the EECC, FRMC argues that it suspended hi mfor
| eavi ng work before conpleting his work assi gnnent and before his
schedul ed shift had ended. |n June 2000, the EEOCC i ssued Carter a

“no cause” determnation and a “Notice of Right to Sue.”



Carter sued FRMC in a Louisiana state court on Septenber 27
2000, claimng that FRMC had di scri m nated agai nst hi min viol ation
of Louisiana’ s Enpl oynent Discrimnation Laws, La. Rev. Stat. Ann.
§ 23:301, et seq., Title VII of the Gvil R ghts Act of 1964, 42
U S.C. 8 2000e et seq., and 42 U.S.C. § 1981. Carter also alleged
that FRMC retaliated against him for asserting allegations of
discrimnation in violation of La. Rev. Stat. Ann. 8§ 51:2256(1),
and 42 U.S.C. § 2000e-3(a). FRMC renoved the case to the Western
District of Louisiana and filed a notion for summary judgnent. The
district court denied FRMC s notion with respect to Carter’s
discrimnation clains, but granted the notion with respect to
Carter’s 8§ 1981 clains. FRMC then filed a notion for
reconsideration of sunmary |udgnent. In its second summary
judgnent ruling, the district court granted summary judgnent to
FRMC on all clains. Al t hough Carter filed this suit wth the
assi stance of counsel, his attorney has since w thdrawn as counsel
of record and Carter is proceeding pro se.

Carter argues on appeal that we should reverse the district
court’s summary judgnment ruling because FRMC s notion to reconsi der
summary judgnent was not tinely filed. Although it is difficult to
deci pher Carter’s second argunent, he also seens to suggest that
the district court erred in dismssing his discrimnation clains
because FRMC' s “l egiti mate expl anati ons” for not pronoting hi mand

suspendi ng himw t hout pay were nere pretext.



W review a district court’s grant of summary judgnent de

novo. Chaney v. New Ol eans Pub. Facility Mgnt., Inc., 179 F. 3d

164, 167 (5th Cr. 1999); Gines v. Texas Dep’'t of Mental Health &

Mental Retardation, 102 F.3d 137, 139 (5th Cr. 1996). “Sunmary

judgnent is appropriate when there is no genuine issue as to any
material fact and the novant is entitled to judgnent as a matter of
law.” Gines, 102 F. 3d at 139 (citing Fed. R Gv. P. 56(c)). 1In
enpl oynent di scrimnation cases, the question is whether a genuine
issue of fact exists as to whether the defendant intentionally
discrimnated against the plaintiff. Id. Unsubst anti at ed
assertions are not conpetent summary judgnent evidence. Chaney,
179 F. 3d at 167; Gines, 102 F.3d at 139.
L1l

Carter argues that FRMC's notion to reconsider summary
j udgnment should be treated as a Rule 59 notion to anend a j udgnent
and nust therefore be filed no |l ater than ten days after the deni al
of sunmmary judgnent. The district court entered its first summary
judgnment ruling on April 5, 2001. On April 18, 2001, FRMC filed a
nmotion for the court to reconsider its previous notion for summary
judgnent. Since FRMC filed its notion to reconsider thirteen days
after the district court entered its first summary judgnent ruling,
Carter argues that the notion was not tinely filed and therefore

shoul d have been denied. That sinply is not the law. W have held



on several occasions that “a denial of summary judgnent is an
interlocutory order, which the court may reconsi der and reverse at

any tine before entering final judgnent.” Mllar v. Houghton, 115

F.3d 348, 350 (5th Gr. 1997); MKethan v. Texas Farm Bureau, 996

F.2d 734, 738 n.6 (5th Gr. 1993); accord Lavespere v. N agra

Machine & Tool W rks, 910 F.2d 167, 184-85 (5th Cr. 1990);

Trustees of Sabine Area Carpenter’'s Health & Welfare Fund v. Don

Li ghtfoot Honme Builder, Inc., 704 F.2d 822, 828 (5th G r. 1983).

Since the district court issued its second summary judgnent ruling
before entering a final judgnent in this case, the court was free
to vacate its previous ruling and submt a revised judgnent.

| V.

Title VII prohibits enployers from discrimnating against
enpl oyees on the basis of race. 42 U S C § 2000e-2(a)(1). To
defeat a notion for summary judgnent, a Title VII plaintiff nust
initially make a prima facie case of discrimnation. A plaintiff
makes a prima facie case of pronotion discrimnation by show ng
that: (1) he is a nenber of a protected class; (2) he applied for
a pronotion to an avail able position for which he was qualified;
(3) he did not received the requested pronotion; and (4) the
enployer filled the position with an individual outside the

protected class. See EEQOC v. Exxon Shipping Co., 745 F. 2d 967, 972

n.3 (5th Gir. 1984).



By establishing a prima facie case for discrimnation, a

plaintiff raises a presunption of discrimnation, “which the
def endant must r ebut by articulating a | egitimate,
nondi scrimnatory reason for its actions.” Shackelfordv. Deloitte

& Touche, LLP, 190 F.3d 398, 404 (5th Gr. 1999). The defendant

nmeets this burden “by presenting evidence that, ‘if believed by the
trier of fact, woul d support a finding that unlawful discrimnation

was not the cause of the enploynent action.’” Rhodes v. Quiberson

Gl Tools, 75 F.3d 989, 993 (5th Cr. 1996) (en banc) (quoting St.

Mary’s Honor Ctr. v. Hicks, 509 U S 502, 507 (1993)). If the

def endant presents sufficient evidence of nondi scri m natory
reasons, the plaintiff nust denonstrate by a preponderance of the

evi dence that the defendant’s reasons are not true reasons, but

were a pretext for discrimnation.’” See Reeves v. Sanderson

Plunbing Prods., Inc., 530 U S 133, 143 (2000) (quoting Texas

Dep’t of Cmty. Affairs v. Burdine, 450 U S. 248, 253 (1981)).

Assum ng arguendo that Carter established a prima facie case
of pronotion discrimnation, he did not show that FRMC s
nondi scrimnatory reasons for denying him the pronotion were a
pretext for discrimnation. Unlike Mchael Fontenot, M. Carter
had no prior experience in the MIled Rice Departnent. Wher eas
Carter had worked exclusively in the Rough Ri ce Departnent,
Font enot was working in the Mlled R ce Departnent at the tine of

his pronotion. FRMC s decision to give Fontenot the pronmotion to



Quality Control Technician in the MIled Rice Departnent was
consistent with FRMC s docunented policy of pronoting enployees
fromw thin the sane departnent whenever possible.

V.

Title VII also prohibits an enployer from discrimnating

“agai nst any of his enployees . . . because he has nmade a charge,
testified, assisted, or participated in any nmanner in an
i nvestigation, proceeding, or hearing under this subchapter.” 42

U S C 8§ 2000e3(a). A plaintiff makes a prima facie case of
discrimnatory retaliation by showing that: (1) he engaged in
conduct protected under Title VII; (2) his enployer thereafter
subjected himto an adverse enpl oynent action; and (3) the adverse
enpl oynent action was notivated by ani nus i nspired by the protected
conduct. Chaney, 179 F. 3d at 167. “If the plaintiff nakes a prim
facie case, the burden shifts to the enployer to provide a
legitimate, nonretaliatory reason for the adverse enploynent
action. Should the enployer provide a permssible rationale, the
plaintiff then shoulders the ultimte burden of proving that the
enpl oyer’s proffered rati onal e was pretextual and that engaging in
the protected activity was the but-for cause of the adverse
enpl oynent action.” 1d. To defeat summary judgnent, Carter nust
produce “substantial probative evidence” that the real reason for
his di scharge was his filing of a conplaint with the EEOCC. Chaffin

v. Carter, 179 F.3d 316, 320 (5th Cr. 1999).



Assum ng arguendo that Carter established a prima facie case
of discrimnatory retaliation, he did not show that FRMC s
nondi scrimnatory reasons for suspending him w thout pay were a
pretext for retaliation. FRMC s records and affidavits establish
that Carter left work w thout asking his supervisor’s perm ssion
and before conpleting his assigned task. Under FRMC s standard
disciplinary policy, this sort of insubordination would warrant
term nation, but FRMC i nstead chose the nore | enient penalty of two
weeks unpai d suspension. “I'n a case in which the enployer has
articulated a rational justification for termnating an enpl oyee,
and the facts supporting that justification are not seriously
di sputed, the task of proving pretext becones quite difficult.”

ld. at 168 (citing Elliot v. Goup Med. & Surgical Serv., 714 F. 2d

556, 567 (5th Cr. 1983)). W thout explanation, Carter argues that
FRMC s insubordination argunment was a pretext for retaliation
because Fontenot was pronoted despite having a sexual harassnent
conplaint in his enployee file. W see no reason why the fact that
Font enot had a sexual harassnent record is probative evi dence that
FRMC retaliated against Carter for filing a conplaint with the
EECC.
VI,

Carter does not challenge the district court’s ruling that his

8§ 1981 clainms were prescribed. Those clains, and all other clains

not briefed on appeal, are therefore waived. Johnson v. Sawyer,




120 F. 3d 1307,1315-16 (5th Gr. 1997).
VII.

Carter’s argunent that FRMC s notion to reconsider summary
judgnent was untinely has no basis in the law. Denials of summary
judgnent are interlocutory orders and are anendabl e any ti ne before
final judgnent. Carter also has not denonstrated that FRMC s
nondi scrimnatory reasons for denying him the pronotion and
suspending him without pay were pretexts for discrimnation.
Because he has not carried his evidentiary burden, summary j udgnment
was warranted. The district court’s order dated June 12, 2001 is

AFF| RMED.



