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Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM *

Def endant - Appel l ant Virgil Sistrunk was convicted on his
pl ea on a single count of having know ngly received and
distributed child pornography using a conputer in violation of 18
US C 8 2252A(a)(2)(A). The district court sentenced himto 70

mont hs’ inprisonnent. In so doing, it concluded that a five-

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| evel enhancenent was warranted based on its finding that
Sistrunk distributed child pornography in expectation of
recei ving a non-pecuniary thing of value. At sentencing,
Sistrunk admtted to distributing the offending i mages but denied
that he did so to receive images in return. Instead, he clained
that he sent them because he was “just being a good guy.”
Si strunk appeal s the enhancenent only. W affirm

We review for clear error findings of fact nmade for
sentencing and de novo interpretations of the sentencing
guidelines. See United States v. HiIl, 258 F.3d 355, 357 (5th
Cr. 2001). Section 2@&.2 is the applicable sentencing guideline
for violation of 18 U S.C. § 2252A(a)(2)(A). It provides that
for offenses involving the “[d]istribution for the receipt, or
t he expectation of receipt, of a thing of value, but not for
pecuniary gain, increase by 5 levels.” UNTED STATES SENTENCI NG
GUIDELINES MANUAL (“U.S. S. G ") § 2@&.2(b)(2)(B)(2001). W have not
before construed this provision. The application notes to 8
2G2.2 el aborate on the kind of distribution to which subdivision
(b)(2)(B) was intended to apply: “[A]lny transaction, including
bartering or other in-kind transaction, that is conducted for a
thing of value, but not for profit.” 1d. 8§ 2&.2 cnmt. n.1. They
define “thing of value” as “anything of val uable consideration,”
whi ch includes “child pornographic material received in exchange

for other child pornographic material bartered in consideration



for the material received.” 1d.

We conclude that the district court did not err in finding
that Sistrunk expect to receive a thing of value. A distribution
that qualifies for enhancenent under U S.S.G 8§ 2&.2(b)(2)(B)
need not have been nmade on a strict, quid pro quo basis. Stated
differently, it is not necessary that the offending i mage be
transmtted for prom se that the recipient would pronptly send an
image of his own in return. Instead, it is enough that an inmage
was distributed in hope that such a gesture would facilitate a
continuing relationship with the recipient. Were the recipient
al so deal s in pornographic material, as was the case here, there
is a natural expectation that he will do his bit for the
relationship by sending or continuing to send his own inages in
return. (This is what Sistrunk calls “just being a good guy.”)
O course, to not send a return image woul d make any future
distributions less |ikely.

It has not escaped us that U S . S.G 8§ 2&.2 and its
application notes rely heavily on the | anguage of contract | aw.

I f by “val uabl e consideration” the sentencing comm ssion neant
“sonet hi ng of value (such as an act, a forbearance, or a return
prom se) received by a prom sor froma promsee,”! it would be
difficult to conclude that Sistrunk’s distributions warrant an

enhancenent under subdivision (b)(2)(B). W do not think,

1 BLAK' s LAwDicrtioNnary 131 (2d pocket ed. 2001).
- 3-



however, that the comm ssion intended that the sentencing court
first find a bargai ned-for agreenent between two apparent brokers
in child pornography before applying that subdivision.

Furt hernore, construing subdivision (b)(2)(B) as we do today does
not nmake its conpani on subdivision, (b)(2)(E), superfluous. The
|atter provision states that for a distribution other than one
“described in subdivisions (A through (D), increase by 2
levels.” US. S.G 8§ 2&.2(b)(2)(E). That provision would stil
be applicable, for exanple, had Sistrunk distributed pornographic
i mges by accident or without the expectation of ever getting
images in return. Indeed, this is exactly what he contends he
did, though we see no clear error in the district court finding
ot herw se.

AFFI RVED.



