IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30787
Conf er ence Cal endar

DONNI E LEE THOWVAS,

Pl ai ntiff-Appellant,
ver sus
RI CHARD L. STALDER, PEGGY LANDRY; GRETCHEN MCCARSTEL;
JOHN DOES, 1-5; JANE DCES, 1-5; FRED Y. CLARK
Bl LL TUGGLE; HENRY L. GO NES; LOUI SI ANA DEPARTMENT

OF PUBLI C SAFETY; LOU SI ANA DEPARTMENT OF PROBATI ON
& PAROLE; DON HATHAWAY

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana

USDC No. 01-CV-515

February 20, 2002
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *

Donni e Lee Thomas, Loui siana prisoner #106606, appeal s the

di sm ssal without prejudice of his conplaint filed pursuant to 42
U S C § 1983. The district court determ ned that Thomas’s civil

ri ghts conplaint should be dism ssed as frivolous for failure to

satisfy Heck v. Hunphrey, 512 U S. 477 (1994), and that insofar

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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as his conplaint could be construed as a federal petition for
habeas corpus relief, it should be dismssed for failure to
exhaust state-court renedies.

Thomas’ s notions for appointnent of counsel are DEN ED
Thomas chal | enges the district court’s reliance on Heck.
Because, however, a judgnent in Thomas’s favor woul d necessarily

inply the invalidity of the revocation of his rel ease and the
resulting loss of good-tine credits, his clains for declaratory
relief and nonetary damages fall within the paraneters of Heck.

See Edwards v. Balisok, 520 U. S. 641, 647-48 (1997).

Accordingly, the district court did not abuse its discretion in

dismssing the civil rights action. See Norton v. Dinmazana, 122

F.3d 286, 291 (5th Cr. 1997).
The district court also determned “that with respect to the

possi bl e petition for habeas corpus,” Thomas's petition should be
di sm ssed without prejudice for failure to exhaust state-court
remedi es. Thomas offers no convincing argunent that the district
court erred in reaching this concl usion.

The district court dism ssed Thonas’s conpl ai nt w t hout
prej udi ce; however, because the conplaint is premature under
Heck, the dism ssal should have been with prejudice. Boyd v.
Bi ggers, 31 F.3d 279, 283-84 (5th Gr. 1994). Although there is
no cross-appeal, the dism ssal of Thomas’s 42 U. S.C. § 1983
conplaint is MODIFIED from“w thout prejudice” to “wth prejudice
as frivolous” pursuant to 28 U.S.C. § 1915(e)(2)(B)(i). See

Marts v. Hines, 117 F.3d 1504, 1505-06 (5th G r. 1997)(en banc).
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Thomas’ s appeal is wthout nerit and therefore frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. The district court’s dism ssal of the present case and our
di sm ssal of this appeal count as two strikes against Thomas for
pur poses of 28 U.S.C. § 1915(g). W caution Thomas that once he

accunul ates three strikes, he may not proceed in fornma pauperis

in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED; THREE- STRI KES WARNI NG | SSUED



