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PER CURIAM*

The district court dismissed this action filed under the

Family Medical Leave Act, 29 U.S.C. § 2611 et seq., on grounds that

the plaintiff failed to produce summary judgment evidence

establishing that her sinusitis prevented her from performing the

functions of her employment.  After reviewing the summary judgment
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record, we are satisfied that Pichon produced sufficient evidence

to defeat summary judgment on this issue.

Pichon’s summary judgment evidence included deposition

testimony by her physician, Dr. Hardges, along with absentee forms

signed by Dr. Hardges stating that Pichon was unable to work for

several days in September 1998 and March 1999 because of her

sinusitis.  Dr. Hardges’s testimony was more equivocal than the

absentee forms, but the combination of the two was sufficient to

defeat summary judgment.

The district court did not rule on the Act’s second

requirement, that an employee’s incapacity be caused by a “serious

health condition,” and we do not reach this issue.

The judgment of the district court is therefore vacated and

the case is remanded for further proceedings consistent with this

opinion.

 VACATED AND REMANDED.


