IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30624
Conf er ence Cal endar

EDWARD CHYRON FRANK
Pl ai ntiff-Appellant,
ver sus

RI CHARD L. STALDER; M CKEY L. HUBERT,
SHARON RUSH, BRENDA SM LEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-CV-190

~ Cctober 26, 2001
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Edward Chyron Frank, prisoner #73820, appeals the district

court’s dismssal of his pro se and in fornma pauperis (IFP) civil

ri ghts conplaint wherein he alleged that he was subjected to
cruel and unusual punishnment because he was given a pair of used
wor k boots, and that he was deni ed due process when he was
disciplined for refusing to wear the boots. Frank also alleged

that he was deni ed access to the courts because the prison

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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library did not have “essential” |aw books and because prison
officials refused to give himcertain supplies.

Frank has failed to denonstrate that the risk posed by the
sanitized boots was “so grave that it violates contenporary
st andards of decency to expose anyone unwillingly to such a

risk.” Horton v. Cockrell, 70 F.3d 397, 401 (5th Gr. 1995).

Accordingly, Frank has failed to state an Ei ghth Anmendnent
violation. See Farner v. Brennan, 511 U S. 825, 847 (1994).

Wth respect to Frank’s due process claim Frank has not shown
that his conviction in the disciplinary proceedi ng has been
overturned, and, therefore, his claimis not cognizabl e under

8§ 1983. See Carke v. Stalder, 154 F.3d 186, 189 (5th Cr. 1998)

(en banc). Frank’s allegations regarding the denial of access to
the courts are insufficient to support such a claim See Lew s

v. Casey, 518 U S. 343, 351 (1996); Eason v. Thaler, 73 F. 3d

1322, 1328 (5th Gr. 1996).

The judgnent of the district court is AFFIRMED. Talib v.
Glley, 138 F.3d 211, 213 (5th Gr. 1998); 28 U S.C
8§ 1915(e)(2)(B)(i). W caution Frank that our affirmance of the
judgnent of dism ssal counts as a “strike” for purposes of 28

US C 8§ 1915(g). See Adepegba v. Hanmmons, 103 F.3d 383, 385-87

(5th Gir. 1996).
AFFI RVED;, SANCTI ONS WARNI NG | SSUED.



