IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30540
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ERI C KYLES, al so known as Dybees,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. 99-CR-253-1-F
February 20, 2002

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Eric Kyles appeals his guilty-plea conviction for one count
of conspiracy to possess with intent to distribute cocaine and
six counts of use of a communication facility to facilitate the
comm ssion of a violation of 21 U S. C. 8§ 841(a)(1l). He was
convicted of these charges in the Eastern District of Louisiana.
Kyl es argues that his prosecution and conviction violate the
Doubl e Jeopardy C ause because he al so was prosecuted and
convicted in the Southern District of Al abama for conspiracy to

possess with intent to distribute cocaine and cocai ne base, which

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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he contends was part of the sanme drug conspiracy. See U S.
Const. anmend. V. Kyles also contends that his sentence in the
Loui si ana case was fundanentally unfair because the district
court did not consider his cooperation wth the Governnent in the
Al abama case.

The Doubl e Jeopardy C ause protects agai nst a second
prosecution after acquittal or conviction and against nmultiple

puni shments for the sane offense. See Franshaw v. Lynaugh, 810

F.2d 518, 523 (5th Gr. 1987). “Naturally, no question of double
j eopardy arises unless jeopardy has first attached sonetine prior
to what the defendant seeks to characterize as the ‘second’
prosecution.” 1d. at 523. |[If a defendant pleads guilty,
j eopardy attaches when the plea is accepted. 1d. Because
j eopardy attached first in the Louisiana proceedi ngs, Kyles
cannot establish a double jeopardy violation fromhis conviction
and sentence in Louisiana. Additionally, his assertion that his
sentence was fundanentally unfair is without nerit. Therefore,
we AFFIRM Kyl es’ conviction and sentence.

Upon reconsi deration, Kyles’ notion to supplenent the record
i s GRANTED.

MOTI ON TO SUPPLEMENT THE RECORD GRANTED; AFFI RMED



