IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30501
Summary Cal endar

ELMO HUWPHREY, |11,
Pl ai ntiff-Appellee,
ver sus
LOUI SI ANA STATE PENI TENTI ARY; ET AL.,
Def endant s,

HAND, DR ; TARVER, DR ; WEST, DR ; BURL CAIN
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 99-CV-450-B

) January 10, 2002
Bef ore DUHE, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

El ro Hunphrey, 11, filed acivil rights conpl ai nt agai nst the
defendants, alleging that they were deliberately indifferent to his
serious nedical needs in refusing and/or msdiagnosing and
inproperly treating his nmedical condition. The defendants appeal
the district court’s denial of their notion to dism ss based on

qualified and El eventh Anmendnent inmmunity.

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



We have jurisdiction to review this order to the extent it

turns on an issue of | aw See Mtchell v. Forsyth, 472 U S. 511

524-25 (1985). We review de novo the district court’s denial of
the nption to di sm ss.
W note first that the district court failed to consider the

adequacy of Appellee’s allegations under the rubric of Schultea v.

Whod, 47 F.3d 1427, 1432-33 (5'" CGir. 1995) (en banc) (inposing a
“hei ght ened pl eadi ng” standard on plaintiff when clains are net by
a qualified imunity defense).

Hunphrey made inconsistent allegations that the defendant
doctors failed to treat him and treated him for a condition
different than the one he suffered. Hunphrey’s allegation that the
doctors m sdi agnosed and failed to properly treat his gangrene and,
instead, treated him for henorrhoids anounts, at nost, to
mal practice, neglect, or negligence, not deliberate indifference.
This does not establish an unconstitutional denial of care. See

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). To the

extent that Hunphrey alleged that one of the doctors may have
refused to treat him read in the context of all of Hunphrey's
all egations that he was m sdi agnosed and treated for henorrhoids,
the refusal-to-treat appears to be an allegation that a doctor did
not treat Hunphrey when or in a manner that Hunphrey wanted. At
nmost, this anounts to a di sagreenent by Hunphrey with the type and
timng of the treatnent he received, and is insufficient to state

an unconstitutional denial of nedical care. See Varnado, 920 F.2d

at 321.



Hunphrey thus has not stated a valid claim of deliberate
indifference to nedical needs in connection with the defendant
doctors’ treatnment of his nedical condition. Accordi ngly, the
def endant doctors were entitled to qualified inmunity. See Harris

V. Victoria Indep. Sch. Dist., 168 F.3d 216, 223 (5th GCr. 1999).

The district court adopted the magi strate judge’s concl usion
that Hunphrey’'s allegation that Warden Cain had in place a
deficient nedical delivery policy was sufficient to state a claim
However, in light of Hunphrey's allegation that he actually
received treatnent, albeit for a condition other than the one he
actually suffered, his <conclusional allegation regarding a
deficient nedical delivery policy nust fail. Even if the Warden
had such a deficient policy, Hunphrey failed to allege that the
policy caused his injury or a constitutional violation by the
def endant doct ors.

Because Hunphrey failed to allege a constitutional violation
by the defendant doctors or by Warden Cain, the district court
erred in concluding that the Appellants were not entitled to
qualified i munity.

We VACATE the district court’s denial of the defendants’
nmotion to dism ss based on qualified immunity. As this |eaves no
remai ning federal clains involved in the case, the district court
should decline to exercise jurisdiction wunder 28 U S C
8 1367(c)(3) over the supplenmental state-lawclains. W VACATE t he

denial of the mtion to dismss based on Eleventh Anmendnent



imunity and REMAND those clains to district court for dism ssal
W t hout prejudice.

VACATED AND REMANDED.



