IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30494
Summary Cal endar

BOBBY BOSUN SM TH,
Peti ti oner- Appel | ant,
ver sus

JOHN ASHCROFT, U.S. Attorney General;
KEVI N D. ROONEY, ACTI NG COW SSI ONER,

| MM GRATI ON AND NATURALI ZATI ON SERVI CE;
ANDREA QUARANTI LLO, District D rector,

| mm gration and Naturalization Service;
CHRI STINE G DAVIS, District D rector,

| mm gration and Naturalization Service;
| MM GRATI ON AND NATURALI ZATI ON SERVI CE,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-CV-444

~ Cctober 31, 2001
Bef ore DAVI S, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *
Bobby Bosun Smth, federal prisoner # 18748-083, appeals the
district court’s dismssal of his 28 U S.C. 8§ 2241 petition as an
abuse of the wit. Smth argues that the district court abused

its discretion in dismssing his habeas petition as the district

court did not address the nerits of his prior habeas petitions.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Contrary to Smith’s argunent, the district court addressed the
merits of one of Smth’s prior habeas petitions in which he
rai sed exactly the sane issues as those raised in this petition.

See Smth v. Reno, No. 2:99-CV-2157 (WD. La. May 22, 2000).

Smth's failure to raise a new ground for habeas relief in this

habeas petition constitutes an abuse of the wit. See United

States v. Tubwell, 37 F.3d 175, 178 (5th Cr. 1994).

Smth argues that the issue whether his habeas petition is
an abuse of the wit is noot in view of the Suprene Court’s

decision in INSv. St. Cyr, 121 S. C. 2271 (2001). In St. r,

the Suprenme Court held that habeas jurisdiction under 28 U S. C
8§ 2241 was not repealed by the Antiterrorismand Effective Death
Penalty Act and Illegal Immgration Reformand | nm grant
Responsibility Act. [|d. at 2286. The Suprene Court’s deci sion
in St Cr did not change the | aw concerni ng abuse of the wit and
is inapplicable to the instant case. Smth’s notion to subpoena
records i s DEN ED.

AFFI RVED; MOTI ON TO SUBPOENA RECORDS DEN ED



