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PER CURI AM *

I n Novenber 2001, this court remanded to clarify whet her
the district court had entered a final decision. The district
court concluded that it had not done so and later entered a final
judgnent. The appellants did not file a second notice of appeal.
The only such notice in the record was filed to precipitate the
original appeal -- and remand -- on April 17, 2001. Although the
parties do not appear to have rai sed the i ssue, we nmust exam ne the

basi s of our jurisdiction sua sponte when necessary. United States

v. Cronan, 937 F.2d 163, 164 (5'" Cir. 1991). W conclude that we
lack jurisdiction over this appeal.
“Atinely notice of appeal is necessary to the exercise

of appellate jurisdiction.” United States v. Cooper, 135 F. 3d 960,

961 (5'" Cir. 1998). Fed. R App. P. 4(a)(2), which applies to

civil actions, provides: "A notice of appeal filed after the court

announces a decision or order -- but before the entry of the
judgnent or order -- is treated as filed on the date of and after
the entry." Thus “in civil cases, appeal is proper where notice is

filed after the district court rules fromthe bench but before the
disposition is entered as a final judgnent.” Cooper, 135 F. 3d at

962. Cases standing for this proposition “fit squarely within the

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Suprene Court's nmandate -- articulated in the civil context -- that
Rule 4 ‘permts a notice of appeal from a non-final decision to
operate as a notice of appeal fromthe final judgnent only when a
district court announces a decision that would be appealable if
imedi ately followed by the entry of judgnent.'” Id. (quoting

FirsTier Mortgage Co. v. I nvestors Mortgage Co., 498 U. S. 269, 276,

111 S. C. 648, 653 (1991) (enphasis in original)).?! “Systemc
interests in the conservation of judicial resources dictate that a
party must not appeal an order sinply because he believes it wll
be adverse. Only where the appealing party is fully certain of the
court's disposition, such that the entry of final judgnent is
predictably a formality, will appeal be proper. FirsTier allows
premature appeals only where there has been a final decision,
rendered without a formal judgnent.” Id. at 963 (citation
omtted).?

The notice of appeal filed in this case was from the

district court’s order of Muirch 26, 2001. This order did two

. Earlier decisions of this court had held that a premature
noti ce of appeal would be valid whenever no post-judgnent or post-
trial notions, as set forth in Fed. R App. P. 4(a)(4), had been
filed. In Cooper, 135 F.3d at 963, this court held that FirsTier
inplicitly overruled those earlier decisions.

2 See Wllians v. Roberts, 116 F.3d 1126, 1127 & n.3 (5'"
Cr. 1997) (when plaintiff-appellant had filed premature notice of
appeal , district court had not yet announced its deci sion or order,
and thus appeal would not be treated as filed after date of
district court's order dism ssing his case; dism ssing appeal for
| ack of jurisdiction).




things. First, it affirmed a magi strate judge’s ruling denying the
appel lants’ notion for |leave to file a second anended conpl ai nt.
The magi strate judge had denied this notion as noot because the
district court had already granted partial summary judgnent for the
appel l ees. Second, the order gave the parties thirty days to reach
agreenent on the anount of fees to be awarded.

After the notice of appeal was filed, this court
remanded. The district court then issued a “Carification and
O der Pursuant to Remand” dated Novenmber 15, 2001. |In this order,
the district court described the initial appeal filed in this case
as “premature[]” and “inproper[]” and concluded that its March 26
order had not squarely addressed the appellants’ claim against
appellee Star Insurance Conpany for “bad faith settlenent
practices.” To renedy this om ssion, the district court explicitly
deni ed, as both npot and untinely, their notion for |eave to file
a second anended conplaint. The court stated that its order was
not a final judgnent because “the issue of attorney fees is stil
unresol ved” and again gave the parties thirty days to reach
agreenent on attorney’'s fees. Later, on Novenber 30, 2001, the
court ordered that a final judgnent be entered, stating that the
fees issue and all other matters in the case had been deci ded by
consent of the parties.

No further notice of appeal has been fil ed.



“FirsTier allows premature appeals only where there has
been a final decision, rendered without a formal judgnent.”
Cooper, 135 F.3d at 963. The district court’s March 2001 deci sion
was not a final decision, and the April 2001 notice of appeal was
premature and invali d. This court lacks jurisdiction over the
appeal .

No injustice is done to the appellants by this
conclusion. This court’s remand put the parties on notice of the
possibility that their appeal was premature and i nval i d because the
March 26 order was not final, and that this court therefore | acked
jurisdiction. The district court’s orders on remand nmade crystal
clear (if the litigants did not know it already) that the
appel l ants had appealed too early -- i.e., that on March 26, 2001,
the litigants could not be “fully certain of the court's
di sposition, such that the entry of final judgnment “[wa]s
predictably a formality.” Cooper, 135 F.3d at 963. A prudent
litigant seeking to appeal would have filed a notice of appeal
after the entry of final judgnent on Novenber 30.

Appeal DI SM SSED for want of jurisdiction.



