IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30484
Summary Cal endar

DAVE M LTON ALLEN
Pl ai ntiff-Appellant,
vVer sus
BARBARA FUSELI| ER; DRUE BERGERA; CEREY DI CKSON,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Western District of Louisiana
USDC No. 01-Cv-215

~ August 7, 2001
Before JOLLY, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Dave MIton Allen, an Immgration and Naturalization Service
det ai nee and Jamai can national, appeals fromthe district court’s
sua sponte dismssal of his 42 U S.C. 8§ 1983 civil rights
conplaint as frivolous, pursuant to 28 U S.C. § 1915(e)(2)(B)(i)
and (ii). Allen asserted that the defendants violated his right
to privacy by reading through his | egal papers and then viol ated

his due process rights by conspiring to draw an excessive anount

of noney fromhis inmate account for notary fees.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because Allen is an INS detainee, he is not a “prisoner”

under the Prison Litigation ReformAct (“PLRA’). See Qo v. [NS,

106 F.3d 680, 682 (5th G r. 1997). The PLRA does not apply to
him See Edwards v. Johnson, 209 F.3d 772, 776 (5th G r. 2000).

Accordingly, the district court erred in dismssing Allen’s
conplaint on the basis of 28 U S.C. § 1915(e)(2)(B). W may
affirmthe dismssal, however, on the alternative ground that

Allen’s conplaint failed to state a claimpursuant to FED. R Q.

P. 12(b)(6). See Bickford v. Int’l Speedway, 654 F.2d 1028,
10131 (5th G r. 1981) (dismssal nmay be affirned on alternative
grounds). Under Rule 12(b)(6), this court must assune the truth
of all of the plaintiff’s factual allegations and will uphold the
| ower court “only if it appears that no relief could be granted
under any set of facts that could be proven consistent with the

allegations.” Heitschmdt v. Gty of Houston, 161 F.3d 834, 835

(5th Gir. 1998).

Insofar as Allen is contending that the defendants viol at ed
his privacy rights under the Fourth Anendnent, an innmate has no
privacy interest in his cell or in the personal property

cont ai ned t herein. See Valencia v. Waqgagins, 981 F.2d 1440, 1444

(5th Gir. 1993); Bell v. Wlfish, 441 U S. 520, 537 (1979).

Al l en hinmself has acknow edged that the defendants were going

t hrough his papers in order to determ ne which pages or papers
requi red notarization. Allen has not stated a cogni zabl e First
Amendnent cl ai m of denial of access to the courts because his
all egations reflect neither that he was prevented from preparing

and transmtting docunents to a court nor that he was actually
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prejudiced. See Brewer v. WIkinson, 3 F.3d 816, 821 (5th G

1993); Lewis v. Casey, 518 U S. 343, 350-51 (1996).

Al en’s assertion that the defendants inproperly renmoved $75
fromhis inmate account is frivol ous because the existence of a
postdeprivation tort cause of action in state law is sufficient

to satisfy the requirenents of due process. Parratt v. Taylor,

451 U. S. 527, 541-44 (1981), overruled in part on other grounds

by Daniels v. Wllians, 474 U S. 327, 330-31 (1986); Hudson v.

Pal ner, 468 U.S. 517, 533 (1984); Marshall v. Norwood, 741 F.2d
761, 763-64 (5th Cr. 1984).
The judgnent of the district court is AFFI RMED



