IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30417
Summary Cal endar

NATHANI EL DOWL, JR.,
Pl ai ntiff-Appellant,
ver sus
NEW ORLEANS STEAMSHI P ASSCCI ATI ON,
| NTERNATI ONAL LONGSHOREMEN S ASSOCI ATI ON,
AFL-CI O PENSI ON, WELFARE, VACATI ON AND
HOLI DAY FUNDS; THOVAS R. DANI EL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 00-CVv-1753

~ Cctober 3, 2001
Before JOLLY, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Nat haniel Dow, Jr., has filed an application for |eave to
proceed in forma pauperis (IFP) on appeal, follow ng the district
court’s sunmary judgnent in favor of the defendants on his clains
for benefits under the Enpl oyee Retirenent |Incone Security Act of

1974 (ERISA). By noving for IFP, Dow is challenging the

district court’s certification that | FP status should not be

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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granted on appeal because his appeal is not taken in good faith.

See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr. 1997).

Dow asserts that the district court erred in determning
that his father had retired before his death and that as a result
Dow, his father’s beneficiary, was entitled to receive the death
benefit paynent for a retired enpl oyee rather than an active
enpl oyee. Dowl has failed to show that ERI SA prohibits the
exi stence of a disability retirenent plan or that the provisions
of ERI SA defining welfare plans (including disability) and
pension plans are nmutually exclusive. See 29 U S. C. § 1002(1),
(2). The record clearly shows that Dow’'s father took disability
retirement. The fact that the plan adm nistrator admtted that
the plan including the disability retirenment provisions also
included a long-termdisability provision is irrelevant because a
pl an under ERI SA can include both wel fare and pensi on provi sions.
See 29 U.S.C. 8§ 1002(3). Therefore, Dowl has failed to show that
a nonfrivol ous issue exists with respect to the concl usion that
his father had retired before the tinme of his death.

Dow al so contends that the district court erred in failing
to find that he was entitled to his father’s survivor annuity
benefit because his nother predeceased his father. Under ERI SA,
a surviving spouse annuity only exists if the non-enpl oyee spouse

survives the enpl oyee spouse. See Dorn v. Int’'l Bhd. of Elec.

Workers, 211 F.3d 938, 942 (5th G r. 2000). Moreover, Dow has
failed to show that any attenpts by his father to desi gnate Dow
as the beneficiary of those annuity benefits conplied with the

requirenents of 29 U . S.C. § 1055(c).
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Dow s appeal is wthout arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Grr.

1983). Accordingly, we uphold the district court’s order
certifying that the appeal is not taken in good faith and denying
Dow | FP status on appeal, we deny the notion for |eave to
proceed | FP, and we DISM SS Dowl ' s appeal as frivolous. See
Baugh, 117 F.3d at 202 n.24; 5THCGR R 42.2.

APPEAL DI SM SSED.



