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Oct ober 19, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *
Luther T. Ois appeals the district court’s entry of
judgnent on his clains for retaliation and constructive

di scharge. W find no error and affirm

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



BACKGROUND

Qis woirked for the Louisiana State University canpus police
at the university’ s nedical center in New Ol eans. For six years
he and Carl Robertson were posted together at the eye clinic.
Robertson in 1998 wote several letters to the university’'s board
of supervisors conplaining of harassnent by the chief of police,
Lesl ye A. Bass. Robertson contended that the all eged harassnent
was notivated by racial aninus. Both he and Otis are bl ack; Bass
is also black, however. Qis alleged that Bass retaliated
agai nst himshortly after Robertson began sending his letters
because of his friendship with Robertson. Qis points to four
all eged acts of retaliation: (1) discontinuing Gtis and
Robertson’s practice of scheduling their own overtine; (2)
requiring that the two renove a mcrowave and mni-refrigerator
fromtheir post; (3) requesting that Ois explain why he took
four hours to conplete a police report; and (4) assigning is to
a new shift. Qis went on sick | eave beginning md 1998 and
never returned to the university. He resigned his position sonme
14 nonths | ater.

Qis filed suit in district court alleging retaliation for
hi s association with Robertson and for Robertson’s having filed
an enpl oynent grievance. Qis also contends that by virtue of
his treatnment by Bass and others he was constructively
di scharged. The district court granted summary judgnent agai nst
Qis on each claim Ois nmade a tinely appeal.
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DI SCUSSI ON
The standard for reviewng a district court’s order granting
summary judgnent is de novo. “Summary judgnent is appropriate,
when, viewing the evidence in the light nost favorable to the
nonnmovi ng party, the record reflects that no genuine issue of any
material fact exists, and the noving party is entitled to

judgnent as a matter of |aw. Urbano v. Continental Airlines,
Inc., 138 F.3d 204, 205 (5th Cr. 1998) (citing Cel otex Corp. V.
Catrett, 477 U S. 317, 322-24 (1986)). The nonnoving party mnust
desi gnate specific facts showng that there is a genuine issue
appropriate for trial. See id.

The district court correctly granted summary judgnent on
Qis's retaliation claim To prove retaliation for having | odged
an enpl oynent grievance, plaintiff nust show that he suffered an
adverse enpl oynent decision. See Mattern v. Eastnman Kodak Co.,
104 F. 3d 702, 705 (5th G r. 1997). Adverse enpl oynent deci sions
are limted to certain ultimate enpl oynent actions, such as
denotions, discharges, and refusals to hire, pronote, or grant
| eave. See id. at 707. Adverse enpl oynent decisions should be
di stingui shed fromthose that are not ultimate actions and have
no nore than a “nere tangential effect on a possible future
ultimate decision.” See Mta v. University of Tex. Houston

Health Sci. Cr., 261 F.3d 512, 519 (5th G r. 2001)(internal

quotations omtted). The actions Otis conplains of here are
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pl ainly not the kinds of ultimte enpl oynent decisions we have
contenplated in retaliation cases. Being asked to renove a
m crowave oven and mni-refrigerator fromhis workspace because
it |l ooks unprofessional is not in any sense an ultinmate action.
Requiring Ois and Robertson to confer with Bass before
schedul i ng overtine cannot be said to be an ultimte action
either. Nor can a request that Qis explain why it took himfour
hours to conplete a police report. The only action by Bass that
m ght be considered “ultinmate” was her decision to assign Qis to
a different shift. But this argunent too is foreclosed, for we
have previously held that a change in an enpl oyee’s work schedul e
does not ordinarily represent an adverse enploynent action. See
Benningfield v. Gty of Houston, 157 F.3d 369, 377 (5th Cr
1998). Furthernore, OQis never |abored under his new shift
assi gnnent, so he cannot claimthat the shift change in fact
caused himto suffer an adverse enpl oynent action.

The district court also correctly entered judgnent against
Ois on his First-Amendnent retaliation and constructive
di scharge clains. Like his other retaliation claim to show
retaliation for having participated in a protected First-
Amendnent activity, Ois nust prove that he suffered an adverse
enpl oynent action. See Benningfield, 157 F.3d at 375. Also |ike
his other retaliation claim here an adverse enpl oynent action is

akin to an ultimate enpl oynent decision (e.g., a discharge,



denotion, reprimand, etc.). See id. at 375. The four allegedly
adverse actions that @is conplains of here are the sane four he
cited in his other retaliation claim W wll not consider a
First-Amendnent retaliation claimif a simlar claimcannot be
sustai ned under Title VIl unless the two can be nade out on
different grounds. See Hernandez v. H Il Country Tele. Coop.
Inc., 849 F.2d 139, 142 (5th Cr. 1988). Qis has failed to nmake
such a showing. As for his constructive discharge claim Qis
must prove that a reasonable person in his position “would have
felt conpelled to resign.” See Benningfield, 157 F.3d at 378.
Agai n, none of the incidents noted by Ois, even when considered
cunul atively, would support a finding that he was | aboring in
such an environnent.
CONCLUSI ON

We agree that no genuine issue of material fact exists as to
one or nore elenents in each of Gtis’s clainms. W therefore do
not reach the remai nder of the bases for uphol ding the judgnment
of the district court.

AFFI RVED.



