IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30358
(Summary Cal endar)

ANNI E PEARL MARTI N,
Pl ai ntiff-Appellant,

ver sus

THE KROGER COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana
(No. 00-CV-1475)

August 20, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Annie Pearl Martin appeals the district
court’s grant of summary judgnent in favor of Defendant- Appellee
The Kroger Conpany (“Kroger”) in this personal-injury |awsuit
arising out of a slip-and-fall at a Kroger grocery store. As we
agree with the district court that Martin cannot prove an essenti al

el ement of her case —that Kroger had constructive notice of the

"Pursuant to 5th CGr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



hazardous condition prior to the accident —we affirm
l.
FACTS AND PROCEEDI NGS

Ms. Martin and her son, Earl Martin, were shopping at a
Kroger grocery store in Shreveport, Louisiana when Ms. Mrtin
slipped and fell, suffering injuries to her hip and back. Ms.
Martin, then 85 years old, alleges that she slipped and fell on
grapes on the floor of aisle twd, which is two aisles from the
produce departnent where grapes are shelved. As a result of the
fall, Ms. Mrtin brought this personal-injury |awsuit against
Kroger in Louisiana state court, seeking damages for pain and
suffering, physical disability, nedical expenses, humliation and
enbarrassnent, |oss of household services, decreased quality of
life, and shortened |ife expectancy.

Kroger renoved the case to federal district court and then
moved for summary judgnent, contending that Ms. Martin had failed
to produce any evidence, either circunstantial or direct, of an
essential elenent of her case, i.e., that Kroger had actual or
constructive notice of the grapes on the floor prior to her fall,
as required under Louisiana's “storekeeper liability” statute.?
Ms. Martin countered Kroger’s notion by pointing to the foll ow ng
as circunstantial evidence of constructive notice on the part of

Kroger: (1) Robin Wight, a Kroger enpl oyee, had stocked grapes on

1See La. Rev. Stat. Ann. 9:2800.6.
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the norning of Ms. Martin' s fall (despite the undi sputed fact that
Wight’s route fromthe stock roomto the produce departnent did

not include aisle tw); (2) aisle two had not been inspected,

swept, or cleaned the norning of the fall; (3) Ms. Martin did not
notice any grapes on the fl oor before she fell; (4) neither she nor
her son saw anyone in aisle two prior to the fall; (5) Ms. Martin

did not have any grapes in her cart; and (6) there is no evidence
in the record that other custoners purchased grapes that norning.

The district court granted Kroger’'s notion for summary
judgnent, reasoning that this evidence does not denonstrate a
material fact issue as to whether the grapes had been on the fl oor
for such a period of time that Kroger enployees would have
di scovered their existence through the exerci se of reasonabl e care.
Under Louisiana law, the court concluded, constructive notice
cannot be inferred “sinply fromthe presence of the grapes [on the
floor] at the tinme of the incident.” Ms. Martin now appeal s the
court’s grant of sunmary judgnent.

.
ANALYSI S

A.  Standard of Review

We review a grant of summary judgnent de novo, applying the

sane standard as the district court.!? A notion for sunmary

IMorris v. Covan Wrld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).




judgnent is properly granted only if there is no genuine issue as
to any material fact and the noving party is entitled to judgnent
as a matter of law.2 The noving party may di scharge this burden by
denonstrating the absence of evidence to support one or nore
essential elenents of the non-noving party's claim as “a conplete
failure of proof concerning an essential elenent of the nonnoving
party's case necessarily renders all other facts immaterial.”® In
deci ding whether a fact issue has been created, we nust view the
facts and the inferences to be drawn therefromin the |ight npst
favorable to the nonnoving party.* Nonethel ess, the non-noving
party nmust set forth specific facts denonstrating the exi stence of
a genuine issue for trial.®
B. Constructive Notice

Concedi ng that Kroger had no actual notice of the | oose grapes
on the floor in aisle tw, Ms. Mirtin contends that she has
adduced sufficient evidence of a genuine issue of material fact
wWth respect to whether Kroger had constructive notice of the
hazardous condition. Kroger counters that Louisiana |aw requires

slip-and-fall plaintiffs who proceed on a constructive-notice

2Fed. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

31d. at 323.

‘See d abi si onptosho v. Cty of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

SAnderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
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theory to show not only that the hazardous condition existed prior

to the accident, but also that the hazardous condition exi sted for

such a period of tinme that the nerchant shoul d have di scovered it.

Ther ef or e,

Kroger deduces, Ms. Martin's failure to produce any

evi dence of how | ong the grapes had been on the floor prior to the

acci dent

we agree.

is fatal to her case. Like the district court before us,

This case is control |l ed by Loui siana’s “storekeeper liability”

statute,

which sets forth the elenents of a plaintiff’s burden of

proof in a premses liability case:

[ T]he clainmant shall have the burden of proving, in
addition to all other elenents of his cause of action,
all of the foll ow ng:

1. The condition presented an unreasonabl e risk of harm
to the claimant and that risk of harm was reasonably
f oreseeabl e.

2. The nmerchant either <created or had actual or
constructive notice of the condition which caused the
damage, prior to the occurrence.

3. The nerchant failed to exercise reasonable care. In
determ ni ng reasonabl e care, the absence of a witten or
ver bal uniform cleanup or safety procedure is

insufficient, alone, to prove failure to exercise
reasonabl e care.®

The statute al so defines “constructive notice” to nean that:

[t] he condition existed for such a period of tinme that it
woul d have been di scovered if the nerchant had exercised
reasonabl e care. The presence of an enployee of the
merchant in the vicinity in which the condition exists
does not, alone, constitute constructive notice, unless
it is shown that the enpl oyee knew, or in the exercise of

6See La. Rev. Stat. Ann. 9:2800. 6.
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reasonabl e care should have known, of the condition.’

Recently, in Wite v. Wal-Mart Stores, Inc.,® the Louisiana Suprene

Court clarified the nature of the plaintiff’s burden of proof with
respect to constructive notice, stating that Loui si ana’s
“storekeeper liability” statute

does not allow for the inference of constructive
notice[.] . . . The claimant nust make a positive
show ng of the existence of the condition prior to the
fall. A defendant nerchant does not have to nake a
positive show ng of the absence of the existence of the
condition prior tothe fall. . . . Aclaimant who sinply
shows that the condition existed w thout an additional
show ng that the condition existed for sone tine before
the fall has not <carried the burden of proving
constructive notice as mandated by the statute. Though
the time period need not be specific in mnutes or hours,
constructive notice requires that the claimant prove the
condition existed for sone tine period prior tothe fall.
This is not an inpossible burden.?®

Applying these principles to the facts of this case, we
conclude that Ms. Martin has failed to adduce any evidence that
t he hazardous condition existed “for such a period of tine that it
woul d have been di scovered i f the nerchant had exerci sed reasonabl e
care.”® Ms. Martin has adnmtted that she has “no idea” how the
grapes cane to be on the floor of aisle two or how | ong they had
been there before she fell. Her theory of recovery appears to be

that the grapes nust have fallen on the floor of aisle tw early

1d..

8699 So.2d 1081 (La. 1997).

°'d. at 1084-85 (enphasi s added).
°See La. Rev. Stat. Ann. 9:2800. 6.
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t hat norning when Kroger enpl oyees restocked the produce shel ves,
despite undisputed testinony that aisle two was not used that
nmorni ng —or any other norning —to nove grapes fromthe rear of
the store to the produce section. The Louisiana Suprene Court has
made cl ear, however, that nmere “specul ation that the condition may
have existed for sone period prior to [the] fall” does not
di scharge the plaintiff’s burden of making a “positive show ng”
that the condition existed for “sone tinme” prior to the fall.

In the cl osely anal ogous case of Audibert v. Del chanps, Inc.

and ABC | nsurance Conpany, ! in which the plaintiff also clainmed to

have slipped on grapes in a grocery store, the district court
explained in granting sunmary judgnent to the defendant that
because “the plaintiff failed to neet the required show ng of the
condition’s existence of sone period of time, the statute’'s
mandates are not fulfilled and it is not necessary to identify what
period of time would have been sufficient to constitute that

notice.”® Likewise, in Rogers v. WAl -Mart Stores, Inc., ! when the

plaintiff was unable to establish howlong a |iquid substance had

been on the floor prior to the accident, summary judgnment was

11See Babin v. Wnn Dixie Louisiana, Inc., 764 So.2d 37, 40
(La. 2000).

12No. Giv. A 096-3156, 1997 W. 602193 (E. D. La. Sept. 30,
1997) .

131 d. at *1.
16 F. Supp.2d 560 (E.D. La. 1998).
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granted to the defendant-nerchant because “the clai mant nust show
that the substance remained on the floor for such a period of tine
that the defendant nerchant would have discovered its existence
t hrough t he exercise of ordinary care.”® In the instant case, just
as in Audi bert and Rogers, the plaintiff, Ms. Martin, has failed
to provide factual support sufficient under Louisiana law to
establish a credible possibility that the hazardous condition
existed long enough that it would have been discovered if the
mer chant had exerci sed reasonabl e care.

Ms. Martin places great wei ght on evidence that aisle two had
not been inspected, swept, or cleaned the norning of the fall. 1In
t he absence of conpetent evidence of how | ong the grapes had been
on the floor, whether Kroger conducted sufficient inspections or
used reasonable care in maintaining the store is sinply not
relevant to the issue of constructive notice, i.e., whether the
hazar dous conditi on had exi sted | ong enough that it woul d have been
di scovered i f Kroger had exerci sed reasonable care. Certainly, had
Ms. Martin produced any evidence of when the grapes first hit the
fl oor, evidence of tenporally insufficient inspection would help
support both constructive notice and the third prong of her
statutory burden of proof — whether Kroger failed to exercise

reasonabl e care. ® The Loui si ana Suprene Court nmade clear in Wite,

151'd. at 563- 64.
16See La. Rev. Stat. Ann. 9:2800. 6.
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however, that slip-and-fall plaintiffs cannot rely on such evi dence
al one as proof of constructive notice.

We acknowl edge that since Wite, courts have struggled to
define the precise contours of the tenporal requirenent of
constructive notice under Louisiana law. Thus the jurisprudence in
this areais hardly a nodel of clarity. As a federal court sitting
in diversity, however, our task is not to endeavor to inpose order
on conflicting state caselaw, but rather to apply state | aw as best
we can discern how the state’'s suprenme court would do so.1®
Accordingly, we hold that, as Ms. Martin has failed to adduce any
evidence to satisfy the tenporal requirenent for inputing
constructive notice to Kroger under Louisianalaw, sunmary judgnent
was providently granted.?®®

L1,
CONCLUSI ON

For the reasons di scussed above, the district court’s summary

judgnent for Kroger is

AFFI RVED.

"See Wiite, 699 So.2d at 1085 (holding that allowing a
plaintiff to carry her burden of proving constructive notice by
showi ng the absence of witten inspection procedures, witten
docunent ati on of inspections, or lack of a consistent inspection
policy inpermssibly shifts the burden to the defendant to prove

| ack of constructive notice).

18See First Nat. Bank of Durant v. Trans Terra Corp. Intern.
142 F. 3d 802, 806 (5th G r. 1998).

®Mrs. Martin's argunent that Kroger “created” the hazardous
condition fails for the sane reason.
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