IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30323
Summary Cal endar

Rl CKY NELSON,

Pl ai ntiff-Appellee,
vVer sus
Rl CHARD STALDER, Departnent of Corrections, ET AL.,

Def endant s
KELLY WARD, \Warden of David Wade Correctional Center;
JEAN BAKER, records anal yst at David Wade Correctional Center;
HENRY GO NS

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98- CVv-1893-1

January 25, 2002
Before JONES, SM TH and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

The defendants appeal the district court’s denial of their
qual i fied-imunity-based notion for summary judgnent. They argue
that the district court erroneously determned that the plaintiff
had all eged the violation of a clearly established constitutional
right and that their attendant conduct was objectively
unreasonable. W agree, and we reverse and remand for entry of

summary judgnent in their favor.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Summar y-j udgnent deci sions are reviewed de novo, applying

the sane test as the district court. E.qg., Skotak v. Tenneco

Resins, Inc., 953 F.2d 909, 912 (5th Gr. 1992). "Summary

judgnent is properly granted if 'the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnent as a matter of law'" Celotex Corp. v. Catrett, 477

U S 317, 323 (1986) (quoting Rule 56(c)). The denial of a
nmotion for sunmary judgnent based on qualified imunity is
i mredi atel y appeal abl e only when based on an issue of |aw

Rodriguez v. Neeley, 169 F.3d 220, 222 (5th G r. 1999). The

district court did not deny summary judgnent based on the
exi stence of genuine issues of material fact, but rather decided,
as a matter of law, that the facts did not support the
qualified-imunity defense. W therefore have jurisdiction over
this appeal .

The evaluation of a qualified-imunity claimis a two-step
process. "The first step is to determ ne whether the plaintiff
has alleged a violation of a clearly established constitutional

right." Colston v. Barnhart, 130 F.3d 96, 99 (5th Cr. 1997);

see also Hare v. Gty of Corinth, M5, 135 F.3d 320, 325 (5th Cr

1998). A right is “clearly established” if the unlawful ness of
the conduct in question is apparent based on pre-existing |aw

fromthis circuit or fromthe Suprene Court. Shipp v. MMbhon,

234 F.3d 907, 915 (5th Gr. 2000), cert. denied, 121 S. C. 2193

(2001).
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"The second step requires the court to determ ne whet her
[the defendant's] conduct was objectively reasonabl e under

existing clearly established | aw. Col ston, 130 F.3d at 99; see
also Hare, 135 F.3d at 326. "Clearly established" neans that the
"contours of the right nust be sufficiently clear that a
reasonabl e official would understand that what he is doing

violates that right." Anderson v. Creighton, 483 U S. 635, 640

(1987). A defendant is entitled to qualified immunity "unl ess,
at the tinme and under the circunstances of the chall enged

conduct, all reasonable officials would have realized that [the
def endant's conduct] was proscribed by the federal |aw on which

the suit is founded." Pierce v. Smth, 117 F. 3d 866, 871 (5th

CGr. 1997).

To bring a procedural due process clai munder 42 U S. C
§ 1983, a plaintiff nust first identify a protected liberty
interest and then prove that governnental action resulted in a

deprivation of that interest. San Jacinto Sav. & Loan v. Kacal,

928 F.2d 697, 700 (5th Cr. 1991). Nelson had a state-created
liberty interest in receiving credit for tine served because the
state court determned that state |aw required that he be given

such credit. See Sandin v. Conner, 515 U S. 472, 483-84 (1995)

(States may create liberty interests which are protected by the
Due Process Clause). That interest was indeed deprived by the
erroneous decision of the defendants. Nelson was therefore
entitled to the protections of procedural due process, which he
received in the formof the adm nistrative review procedures.

See Thonpson v. Cockrell, = F.3d __ (5th Gr. Aug. 23, 2001, No.
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00-40820), 2001 WL 958905 at *1 (only those state-created |iberty
interests that inevitably affect the duration of a sentence
qualify for constitutional protection).

However, that right was not clearly established until the
state court declared it. At the tinme the defendants nade their
erroneous interpretation of the |law, Nelson had no clearly
established liberty interest in the defendants’ interpreting
state law correctly. Nelson received his right to procedural due
process when the state court corrected the defendants’ error and
ordered that Nelson be credited with the tine served.

The district court based its determ nation that Nel son had
alleged the violation of a clearly established procedural due
process right on a decision fromthe Third Crcuit, Sanple v.

D ecks, 885 F.2d 1099 (3d G r. 1989). Sanple is inapposite,
however, because it is neither Fifth Crcuit nor Suprene Court
jurisprudence. See Shipp, 234 F.2d at 915. It is furthernore
di stingui shable insofar as it involved a prison regulation which
aut hori zed consultation wth |egal professionals on questionable
conputation issues. Nelson has identified no such regul ation,
nor has he identified relevant federal jurisprudence which
establishes that the adm nistrative renedy procedure in place

af forded himinsufficient procedural due process or that

post deprivation renedi es were inadequate.

Nel son has failed to establish the violation of a clearly
established constitutional right, and, therefore, the defendants

are entitled to the qualified-imunity defense.
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We therefore REVERSE and REMAND for entry of summary

judgnent in favor of the appellants.



