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Bef ore JONES, W ENER and PARKER, Circuit Judges.
PER CURI AM *

Law ence Peters and Manuel Nel son each petition the court
for a wit of habeas corpus pursuant to 28 U S.C. § 2254. A
judge of this court previously issued both nen a certificate of
appeal ability (COA) solely on whether the state’s w thhol di ng
excul patory evidence violated the doctrine of Brady v. Maryl and,
373 U.S. 83 (1963). The district court, in adopting the
conpr ehensi ve report and recommendati ons of the magi strate judge,
had concluded that the state court’s refusal to find a Brady
vi ol ati on was not an unreasonabl e application of federal law. W
agree and now affirm

One of the witnesses in this case, Valerie Robair, at first
told police she was asl eep when the first of the two nurders in
this case occurred. At trial, however, Robair clainmed to have
W t nessed both nurders. Robair’s original statenent was recorded
in a police report, which was withheld fromthe Defendants. To
make out a Brady violation, the Defendants nust prove that the
wi t hhel d evidence if admtted woul d have had a reasonabl e
probability of changing the outcone of the trial. See Little v.
Johnson, 162 F.3d 855, 861 (5th Cr. 1998). And even if this

court woul d have concluded that such a probability existed were

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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we | ooking at the case in the first instance, we cannot reverse
the state court’s determ nation that no violation occurred unl ess
it involved an unreasonabl e application of clearly established
federal law. See WIllianms v. Taylor, 529 U S. 362, 411-12
(2000) .

We agree with the district court that habeas relief is not
warranted in this case. The information contained in the police
report undercuts the veracity of Robair’s later claimng to have
w tnessed the first murder. But the effect of this inconsistency
woul d have been sonewhat mtigated by the fact that Robair nade
her statenment to police at 2:30 a.m, and by her testinony at
trial that she was then afraid to finger Peters and Nel son. More
i nportantly, another w tness, Mary Jenkins, also saw the first
murder, and her testinony at trial is in no way underm ned by the
w thheld report. W therefore conclude that the state court did
not unreasonably conclude that the outcone of the case woul d have
been different had the report been admtted.

AFFI RVED.



