IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30242
Summary Cal endar

OSCAR P. BERTHELOT,

Pl ai ntiff-Appellee,
ver sus
RI CHARD STALDER, Secretary,
Departnent of Corrections;
SHERLENE BOLER, Soci al Work
Supervi sor; MARY FACI ANE
Soci al Worker; ED DAY, Warden
KATHLEEN MCG NNI' S, Director
of Nursing/Health Adm nistrator,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99- CV-2009-D
Decenber 18, 2001

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The appel |l ants appeal fromthe district court’s denial of
their nmotion for summary judgnent on the basis of qualified
immunity. Appellant R chard Stal der al so appeals fromthe
district court’ denial of his notion to dism ss the conplaint
under Fed. R CGv. P. 12(b)(6) on the basis of qualified

immunity. The appellants argue that the district court erred

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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when it concluded that the plaintiff, Oscar Berthel ot, had
alleged a violation of a clearly established Ei ghth Amendnent
right, that Berthel ot had suffered a serious nedical need as it
related to the denial of a prosthetic leg (in the absence of
proof that it was nedically necessary), that the delay in

provi ding the other prosthetic devices constituted deliberate
indifference, that there were genuine issues of material fact
whet her their actions or inactions were objectively reasonabl e,
and that Berthel ot had suffered any danmage or injury.

“[Al] district court’s denial of a claimof qualified
immunity, to the extent that it turns on an issue of law, is an
appeal able ‘final decision” within the neaning of 28 U S. C
8§ 1291 notw thstandi ng the absence of a final judgnent.”

Mtchell v. Forsyth, 472 U S. 511, 530 (1985).

We are persuaded that there are genuine issues of materi al
fact as to whether the appellants’ actions or inactions with
regard to Berthelot’s circunstances constituted deli berate
indifference to a serious nedical need. Accordingly, we do not
have jurisdiction to review the district court’s orders. The

appeal is therefore DI SM SSED FOR LACK OF JURI SDI CTI ON



