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PER CURI AM *

The principal issue on appeal is whether sufficient evidence
supports the jury's verdict that Al Murris was not rehired by Harry
Lee, Sheriff of Jefferson Parish, Louisiana, because Morris opposed
sane-sex harassnent in the workpl ace. Sheriff Lee appeals the
denial of his pre-verdict FED. R Cv. P. 50(a) notions for judgnent
as a matter of law (he did not so nove post-verdict, pursuant to

Rule 50(b)) and his FeED. R Qv. P. 59 notion for new trial,

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



foll owi ng a judgnent of, inter alia, $5,000 i n conpensat ory damages
and $47,000 in back pay. AFFI RVED
l.

Morris was hired by Sheriff Lee in 1988. Two forner
supervi sors reported that Morris never received witten reprimands
whi | e under their supervision. One testified, however, that Murris
and several others were habitually late, but that Mdrris was never
| ate often enough to warrant a suspensi on.

While on First District day watch fromFebruary 1996 until the
Fall of 1997, Morris wtnessed a series of events, which he
characterized as honpbsexual harassnent, directed agai nst Deputy
Jeffrey Picone by Sergeant Janmes Schanbein (their supervisor).
These events included unwel cone, public sexual advances, sexua
coments during roll call prior to the begi nning of day watch, and
false statenments to third parties concerning Picone s sexual
orientation. Morris confronted Sergeant Schanbein, which resulted
i n Sergeant Schanbein’s becom ng upset, screamng at Mrris, and
storm ng out of district headquarters.

Morris conplained to Lieutenant Janes Cavalier, Sergeant
Schanbein’s imediate supervisor, about Sergeant Schanbein’s
harassnent duri ng August or Septenber 1996, but Lieutenant Cavalier
did not hing. Morris did not conplain, however, to Lieutenant
Joseph Torres, Mrris’ watch commander.

Foll owm ng these conplaints, during the fall of 1996: Morris
recei ved several suspensions and reprimnds for tardiness and

unsati sfactory performance; Sergeant Schanbein would “return[]



every report that [Morris] filled out”; and Sergeant Schanbein
routinely screanmed at Mrris about problens with his reports.

Morris then conpl ained about the harassnent to Lieutenant
Cavalier’s imediate supervisor, Major Lawence Juster, on 2
Decenber 1996. At that neeting, Lieutenant Cavalier accused Murris
of having “a nental probleni. The next day, Morris was ordered to
DePaul Psychiatric Hospital for three weeks. (Had Mrris refused
to go, he probably would have been fired.) Mrris contends being
ordered to DePaul was for no particular reason, and doctors found
no medi cal necessity for his being there.

Sergeant Schanbein’s harassnent of Deputy Picone continued
during the early part of 1997, with Deputy Picone filing an
internal affairs report against Sergeant Schanbein that April.
That May, Morris’ supervisor, Mijor Sue Ellen Mnfra, recommended
Sergeant Schanbein’s bei ng suspended for ten days, but no one ever
told Major Monfra that Morris witnessed or conpl ai ned of Sergeant
Schanbein’s harrasnent. Chief Craig Taffaro later increased
Sergeant Schanbein’s punishnent to a 30-day suspension and
denot i on.

Morris foll owed Deputy Picone’s conplaint in April 1997 with
his own conplaint to Jefferson Parish Sheriff’'s Ofice (JPSO
Internal Affairs that June. This conplaint was filed several days
after Morris was reassigned fromthe day to the m dnight watch.

Morris clainms his personnel files were “doctored” to refl ect
poor work; at trial, however, he could not specifically identify

what was changed. Followng his Internal Affairs conplaint,



Morris, in August 1997, received letters confirm ng his suspensions
for incidents of tardiness that occurred in October 1996. (Morris
clai ns, throughout his brief here, that he was “suspended” nmultiple
times for the sane incidents. However, it appears that the second
“suspensions” were confirmations of earlier inposed suspensions.)
Morris was also put on probation for an autonobile accident and
ot her m nor incidents.

Mrris filed his first discrimnation charge with the EEOCC on
3 Novenber 1997, claimng retaliation for conpl ai ni ng about sane-
sex harassnent. Shortly thereafter, on 12 Novenber, he received
another letter of reprimnd confirm ng his suspension for tardi ness
in October 1996.

Mrris initially filed this action against JPSOin June 1998,
claimng retaliation in violation of Title VII in the form of
repri mands, suspensions, poor performance reviews, and the
psychiatric evaluation’s being ordered. In July, he anended his
conplaint to add Sheriff Lee, in his official capacity as Sheriff
of Jefferson Parish. (The district court subsequently granted an
unopposed notion to di sm ss JPSO because, under Loui siana | aw, that
entity lacks the |legal capacity to sue or be sued.)

Foll ow ng Morris’ second EEOC charge in October 1998, he was
i nvestigated for aggravated rape and weapons viol ations, which
i ncluded a search of his honme. |In February 1999, he was required
to give a statenent concerning an incident involving use of his
JPSO aut onobile by his friend Paul ette Doyle, who was involved in

ot her incidents, discussed bel ow.



In March 1999, Morris was investigated for crimnal extortion
and conspiracy to commt nurder. On 16 March, he was questi oned
about the conspiracy allegations and was suspended indefinitely,
pendi ng investigation into the crimnal charges. (Mrris asserts
t hroughout his brief that he was charged with conspiracy to comm t
murder; his trial testinmony confirnms he was never charged with that
crime by the District Attorney.)

That April, Mrris filed his third charge of discrimnation
with the EEQOC He clained the investigations were a part of
ongoi ng retaliation.

Mrris was termnated on 20 May 1999, after the District
Attorney accepted for prosecution the crimnal extortion charge.
(I'n Morris’ subsequent unenpl oynent conpensation hearing, Sheriff
Lee admtted Mrris was fired because of the pending felony
extortion charges.) Morris was arrested that June.

That August, Morris anmended his conplaint in this action. He
added fal se arrest cl ai ns agai nst several JPSOofficers involved in
i nvestigating the extortion charges and added a fal se i npri sonnent
claim for the incident concerning the psychiatric hospital.

Morris was acquitted in an October bench trial on the
extortion charge. Nevertheless, Sheriff Lee refused to rehire him

The crimnal allegations against Muxrris fromlate 1998 t hr ough
1999 (aggravated rape, weapons violations, conspiracy to commt
murder, and extortion) involved the sane individuals. At that
time, Eric LeBlanc shared a security apartnment with Murris and his

wi fe, Dawn Mxrris. LeBlanc was i nvolved in an extra-marital affair



w th Paul ette Doyl e, the above-naned friend of Morris and his wife.
Morris believes Shawn Doyl e, Paul ette Doyl e s husband, instigated
the rape conplaint against Mrris because Shawn Doyl e was upset
wth Mrris’ role in facilitating LeBlanc’s affair wth Shawn
Doyl e’s wife, Paulette Doyl e.

The conspiracy to commt nurder conplaint (which, as noted,
was never pursued beyond the investigative stage) arose because
Morris: allegedly nmade violent threats agai nst Shawn Doyl e; and
bel i eved Paul ette Doyl e m ght be taki ng nude phot ographs of Mrris’
child while she was babysitting.

The extortion charge involved Mrris’ alleged attenpt to
extort concessions froma woman in the process of adopting a child
fathered by LeBl anc. The bi ol ogical nother was Paul ette Doyl e.
Morris’ conversation with the woman, in which Mrris reveal ed he
was a JPSO deputy and nentioned his coll eagues knew how to w est
custody of a child away from others, was recorded and provided to
JPSO by the Volunteers of Anerica (the adoption agency).

This civil action was tried over five days in m d-2000. Kevin
Nardelle, a friend of the Mirrrises, Doyles and LeBlanc, testified
JPSO of ficers coerced himinto giving a fal se statenent concerning
Morris’ involvenent in a conspiracy to commt nurder. However,
Nardelle admtted Mrris told himthat he (Mrris) would defend
hinmself if Doyle ever threatened him

In Sheriff Lee's defense, Deputy Jeffrey Glpin testified
Sergeant Schanbei n was obnoxi ous and pi cked on all of the deputies.

Two officers investigating the <conspiracy to conmt nurder



allegations flatly denied coercing Nardelle and testified Nardelle
admtted to being afraid of Mdrris. Further, Deputy Chief Janes
MIler testified he knew nothing of Morris’ conpl aint of workpl ace
sexual harassnent when he (Deputy Chief MIller) was first inforned
of the potential extortion charge against Mrris.

Finally, Chief Newell Normand testified he was the person who
declined to rehire Mxris followng his acquittal, with the sole
reason for not rehiring himbeing Morris’ attenpt tointerfere with
t he adopti on. Chi ef Nornmand conceded on cross-exan nation that
Morris’ conplaint for this civil action had to have cone across his
desk because he (Chief Normand) has the sole authority to assign
attorneys to defend agai nst discrimnation actions.

At the close of Morris’ case in chief, and pursuant to FED. R
CGv. P. 50(a), Defendants (Sheriff Lee and the individual officers)
moved for judgnent as a matter of law (JM.) on all clains. The
court dism ssed all federal and state clains for fal se inprisonnent
stemming from Morris’ psychiatric treatnent and dism ssed, on
qualified immunity grounds, the false arrest clains against the
i ndividual officers. The court deferred ruling on the Title VII
claim

Sheriff Lee renewed his Rule 50(a) notion at the cl ose of al
t he evidence. The notion was deni ed.

Fol l owi ng the jury verdict and award of $5, 000 i n conpensat ory
damages and $47,000 in back pay, the district court entered
j udgnent on 28 August 2000. Because Schanbei n no | onger worked for

JPSO and Morris had little contact with those naking enpl oynent



decisions, the court ordered his reinstatenent rather than front
pay.

Pursuant to FED. R Qv. P. 59, Sheriff Lee noved for a new
trial and, in the alternative, to alter or anend the judgnent to
remt the back pay award by any earnings realized by Murris during
the relevant tinme period. But, Sheriff Lee did not make a post-
verdict notion for JM. pursuant to FED. R CQv. P. 50(b). Foll ow ng
a hearing on the Rule 59 notion (in which no argunent concerning
JML was nade), the court denied the notion.

1.

Agai n, post-verdict, Sheriff Lee only sought a new trial; he
did not nove for JM. pursuant to Rule 50(b). On appeal, however,
he seeks either a new trial (based upon his Rule 59 notion) or
reversal of the jury verdict based upon insufficiency of the
evi dence (the equivalent of JM). It goes w thout saying that
whet her Sheriff Lee can now seek reversal on insufficiency grounds
is inportant because of the differing standards of review

“The denial [of a newtrial notion] will be affirmed unless,
on appeal, the party that was the novant in district court nakes a
cl ear showi ng of an absolute absence of evidence to support the
jury’ s verdict, thus indicating that the trial court had abused its
discretion in refusing to find the jury's verdict contrary to the
great weight of the evidence.” VWitehead v. Food Max of M ss.
Inc., 163 F.3d 265, 269 (5th Cr. 1998) (enphasis in original
i nternal quotation marks omtted; quoting H dden OGaks Ltd. v. City
of Austin, 138 F.3d 1036, 1049 (5th G r. 1998)). On the other



hand, for a JM. denial, we will overturn a jury verdict only if
“there is no legally sufficient evidentiary basis for a reasonabl e
jury to find for” the nonnobvant. ld. (quoting FED. R Qv. P.
50(a)); see also MWato v. Baldauf, 267 F.3d 444, 450-51 (5th GCr.
2001). In short, Sheriff Lee’s burden is not as great under the
standard of review for JM. as it is for a new trial. \Whitehead,
163 F. 3d at 269 & n. 2.
A

The Federal Rules of G vil Procedure were anended in 1991 to
change the term nol ogy for pre-verdict notions for directed verdict
and post-verdict notions for judgnent notw thstanding the verdict
(JNV). Prior to the adoption of the 1991 anendnents to FED. R Q.
P. 50, it was well-established that failure to nove, pursuant to
Rule 50(b), for JNV within ten days of the verdict precluded
granting JNV on appeal. See, e.g., Johnson v. New York, New Haven
& Hartford R R Co., 344 U S 48, 50 (1952) (“We have said that in
the absence of a notion for [JNV] nmade in the trial court within
ten days after reception of a verdict the rule forbids the trial

judge or an appellate court to enter such a judgnent.” (enphasis
added)); Zervas v. Faul kner, 861 F.2d 823, 832 n.9 (5th Cr. 1988)
(if appellant does not nove for JNV, new trial is only available
relief); Smth v. Trans-Wrld Drilling Co., 772 F.2d 157, 160, 162
(5th Gir. 1985).

I n Johnson, appellant noved for a directed verdict at the

close of all evidence; but, followng an adverse jury verdict,

appell ant noved only to set aside the verdict as excessive. 344



U S at 49. Restated, a JNV notion was not filed. Nevertheless,
on appeal, appellant asserted that the relief sought post-verdict
should be treated as a notion for JNV. |d. at 50-51. The Court
di sagreed: “Rule 50(b) was designed to provide a precise plan to
end the prevailing confusion” surrounding directed verdicts and
JNV, id. at 52; Rule 50(b) required a tinely post-verdict notion as
“an essential part of the rule, firmy grounded in principles of
fairness”; the Court had previously rejected an anendnent all ow ng
appellate courts to enter judgnents for parties who failed to
tinmely nove for JNV, id. at 53; and, because the appellant only
tinely noved to set aside the verdict and for new trial, it was
“entitled only to a new trial, not to a judgnent in its favor”,
id. at 54.

In cases where no JNV notion was made, our court foll owed
Johnson with respect to limting the available renedy to a new
trial. See Zervas, 861 F.2d at 832 n.9 (citing cases back to 1970
and noting the 11th Crcuit followed 5th Crcuit precedent in this
regard). In such instances, however, when a pre-verdict directed
verdi ct notion was tinely nmade, our standard of review was the sane
as if a post-verdict JNV notion had been nmade. Trans-Wrld, 772
F.2d at 160 (reversal required if “the facts and inferences point
so strongly in [appellant’s] favor that reasonable nen could not
arrive at a contrary verdict”). Trans-Wrld held that a directed
verdi ct notion properly preserved sufficiency of evidence issues
for appeal, but the failure to nove for JNV |[imted the avail able

relief to a newtrial. ld. at 159, 162.

10



Logically, this result is correct given the circunstances.
Based on appellant’s directed verdict notion, appellee (nonnmovant)
was put on notice his evidence mght be insufficient. However
because the appellant failed to request JNV foll owi ng the verdi ct,
as required by Rule 50, his relief should be Ilimted to what he
requested post-verdict in the trial court - a newtrial.

A simlar result is logical under Rule 50 as it exists today
because, pursuant to the Rule, the court should only consider JM
post -j udgnent upon the novant’s renewal of that notion, and the
renewed JML nmust be nmade within 10 days of the entry of judgnent.
See FeED. R CGv. P. 50(b) (“The nobvant may renew its request for
judgnent as a matter of law by filing a notion no later than 10
days after entry of judgnent — and may alternatively request a new
trial or join a notion for a newtrial under Rule 59. In ruling on
a renewed notion, the court may:....” (Enphasis added.)).

Again, the 1991 anendnents to Rule 50 nerely changed the
term nol ogy, and not the substance, of the Rule, see 9A Wight &
MIler, FEDERAL PRACTICE AND PROCEDURE: CwviL 2D 8§ 2537 (1995).
Accordingly, in Satcher v. Honda Motor Co., 52 F.3d 1311 (5th G
1995), our court followed the pre-1991 approach:

To fully preserve error on appeal for failure
to grant a notion for judgnent, the noving
party must file both a pre-verdict Rule 50(a)
notion at the close of all the evidence and
the renewed Rule 50(b) notion. An appell ant
who failed to do so in the district court is
not entitled to rendition of judgnent in his

favor on appeal, but is at nost entitled to a
new trial.

11



|d. at 1315 (enphasis added); see al so Witehead, 163 F. 3d at 271

In Satcher, our court concluded that Honda's techni cal
nonconpliance with Rule 50(b) (styling the post-verdict notion as
one for newtrial but, in the body of the notion, arguing for JM
in the alternative) was de mninus because Rule 50's two basic
pur poses were satisfied: alerting the opposing party of potenti al
insufficiency prior to submtting the case to the jury; and
enabling the trial court to re-examne the sufficiency of the
evidence following the verdict. 52 F.3d at 1315; see al so Bohrer
v. Hanes Corp., 715 F.2d 213, 216 (5th Gr. 1983), cert. denied,
465 U. S. 1026 (1984).

In this case, wth his Rule 50(a) notions, Sheriff Lee
certainly satisfied this first purpose of Rule 50; however, his
failure to renew his Rule 50(a) notion with one under Rule 50(Db)
did not allow the district court post-verdict to re-evaluate the
sufficiency of the evidence. Consequently, although we will review
to determ ne whether “there is no legally sufficient evidentiary
basis for a reasonable jury to find for” Morris, Sheriff Lee’s only
available renedy is a newtrial. Witehead, 163 F.3d at 269.

B

Under the well-known, MDonnell Douglas franmework, which
applies when, as here, plaintiff presents only circunstanti al
evidence of retaliatory aninus, plaintiff nust present a prim
faci e case; defendant bears the burden of producing a legitinmate,
non-di scrimnatory reason; and, if defendant does so, plaintiff

must show the proferred reason is nerely a pretext for intentional

12



discrimnation. E.g., Price v. Fed. Express Corp., 283 F.3d 715,
719-20 (5th Gr. 2002); Montemayor v. Gty of San Antonio, 276 F. 3d
687, 692 (5th Cr. 2001).

A prima facie Title VIl retaliation case requires Mrris to
show. he engaged in protected conduct; he was subject to an
adverse enpl oynent action; and the adverse enpl oynent action was
nmotivated by the protected conduct. E. g., Chaney v. New Ol eans
Public Facility Mgnmt., Inc., 179 F.3d 164, 167 (5th Cr. 1999).
Once Sheriff Lee offered a non-discrimnatory reason for his
failure to rehire Mrris, any inference of discrimnation drops
away; Mrris nust prove the failure to rehire would not have
occurred but for his protected conduct. See Montemayor, 276 F.3d
at 692. However, even though plaintiff presents a prim facie case
and provi des sufficient evidence to reject defendant’ s expl anati on,

an enpl oyer would be entitled to [JM.] if the

record reveal ed sone ot her, nondiscrimnatory

reason for the enployer’s decision, or if the

plaintiff created only a weak i ssue of fact as

to whether the enployer’s reason was untrue

and there was abundant and uncontroverted

i ndependent evidence that no discrimnation

had occurr ed.
Reeves v. Sanderson Plunbing Products, Inc., 530 U S 133, 148
(2000). In other words, if the enpl oyee woul d have been term nated
even in the absence of the protected conduct, the enployer is not
liable for unlawful retaliation evenif the plaintiff’s conduct is

a substantial elenent in the enployer’s term nati on deci sion. Long

v. Easterfield College, 88 F.3d 300, 305 n.4 (5th Cr. 1996).

13



1

Sheriff Lee contends the evidence: is insufficient to support
the jury’s verdict that Mdrris was fired because he opposed sane-
sex harassnment in the workplace; does not establish causation
(necessary for Morris’ prima facie case) because of the three-year
gap between Mrris’ conplaint and the adverse enpl oynent action;
and, in the light of the extortion charges brought agai nst Mrris,
fails to prove, as pretextual, using the extortion charge as a
reason for not rehiring Mrris.

Morris counters: the evidence was sufficient; and the series
of reprimnds, suspensions, transfers, and i nvestigations mtigate
agai nst finding a three-year gap between his protected conduct and
the adverse enploynent action. Further, quoting the portion of
Reeves set out above, Mrris contends Reeves placed the factfinder
in the position to determ ne discrimnation vel non. Reeves, 530
US at 148. In this regard, when a reviewing court is asked to
overturn a jury verdict, it “nust disregard all evidence favorable
to the noving party that the jury [was] not required to believe”.
ld. at 151.

The jury had evidence that Sheriff Lee did not retaliate
agai nst Morris: evidence (including his own adm ssion) of habi tual
tardi ness, poor work performance, and, in less than six nonths,
four conplaints involving crimnal m sconduct (one of which went to
trial). On the other hand, it is, of course, the function of the
jury to weigh the evidence and nake credibility determ nations.

E.g., id. at 150; Geen v. Admirs of the Tulane Educ. Fund, 284

14



F.3d 642, 652 (5th Cr. 2002). As Sheriff Lee correctly observes,
“aplaintiff’s prima facie case, conbined with sufficient evidence
[of pretext], may permt a trier of fact to find” discrimnation.
Reeves, 530 U. S. at 148. Apparently, that is what occurred here:
the jury weighed the evidence; made credibility determ nations
concerni ng w tnesses; and found evidence of discrimnation.

Chief Normand testified that: JPSOinvestigates all crimnal
reports, particularly those |odged against JPSO officers; and
Morris’ attenpted interference with the adoption procedures
justified his not rehiring Morris. But, as noted, the jury was not
required to believe this testinony.

To support causation and pretext, Mrris testified he was
unaware of anyone el se being disciplined for tardiness as he had
been followng his sane-sex harassnent conplaints (Sheriff Lee
produced no evidence to refute this); the evidence suggested a
pattern of adverse actions (while probably not reaching the |evel
of adverse enploynent actions) over the course of several years
followng Mrris’ harassnent conplaints; the jury could have
inferred that Chief Normand knew about this civil action when he
made t he decision not to rehire Murris; and Chief Normand coul d not
di spute that Sheriff Lee hired two officers with felony records
after Normand refused to rehire Morris (even though Morris was not
convi cted of extortion).

Sheriff Lee’'s position was that he termnated Mirris because
of pending crimnal charges and did not rehire himbecause of the

conduct which |ed to those charges. There is no “other

15



nondi scrim natory reason” provi ded or “abundant and uncontroverted
i ndependent evi dence that no discrimnation had occurred”. 1d. at
148. The jury was provided evidence supporting and contradicting
both Sheriff Lee’'s and Morris’ theories. Accordingly, given our
standard of reviewrequiring us to disregard all evidence favorabl e
to the noving party that is controverted, the evidence, which the
jury was permtted to believe, could support the jury s finding
that Morris’ conplaints concerning sane-sex harassnent notivated
Sheriff Lee’'s decision not to rehire Mrris following his
acquittal.
2.
Qobvi ously, because there was sufficient evidence to support

the jury' s verdict, we need not address whether there was “an
absol ute absence of evidence” to support Sheriff Lee’'s Rule 59 new
trial notion. See Whitehead, 163 F.3d at 269.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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