IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30077
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERT JAY MOUTOQON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00-CR-20030-8

 September 4, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *
Robert Jay Mouton appeals the sentence inposed followi ng his
guilty-plea conviction for distribution of cocai ne base in
violation of 21 U S.C. §8 841. The district court’s application

of the sentencing guidelines is reviewed de novo and its factual

findings are reviewed for clear error. See United States v.

Mtchell, 166 F.3d 748, 751 (5th Cr. 1999).
Mout on argues that the consideration of additional drug
anounts not alleged in the indictnent or proven beyond a

reasonabl e doubt led to an increase in his sentence in violation

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of Apprendi v. New Jersey, 530 U. S. 466 (2000). Mouton pleaded

guilty pursuant to 21 U.S.C. 8 841(b)(1)(C, which provides for a
maxi mum penalty of 20 years’ inprisonnent; Muton was sentenced
to only 188 nonths’ inprisonnent. Even if no drug anmount had
been alleged in the indictnment, a sentence which is |ess than the
statutory maxi mum provided by 28 U S.C. § 841(b)(1)(O, the
“basel i ne” subsection, which does not specify any particular drug

anmount, does not viol ate Apprendi. See United States v. Doqggett,

230 F.3d 160, 165 (5th Cr. 2000), cert. denied, 121 S.C. 1152
(2001). We have also held that “[f]actual determ nations nade by
a district court, based on a preponderance of the evidence,
concerning drug anounts that sinply dictate a sentence within the
statutorily allowed range are not called into question by

Apprendi .” United States v. Mranda, 248 F.3d 434, 444 (5th G

2001).

Mout on al so argues that the district court’s factual
findings regardi ng additional drug anmounts were “clearly
erroneous.” Factual findings are not clearly erroneous so |ong

as they are “plausible in light of the record read as a whole.”

United States v. Whitlow, 979 F.2d 1008, 1011 (5th Cr. 1992).
Based on our review of the record, no error, clear or otherw se,
was made by the district court.

AFFI RVED.



