IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21309
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHRI STOPHER EARNEST WH TE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-24-ALL

~ October 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Chri stopher Earnest Wiite appeals fromhis conviction of
being a convicted felon in possession of a firearm in violation
of 18 U S.C. 8§ 922(g)(1). Wite first contends that the district
court violated FED. R CRM P. 11 by failing to question him
correctly about whether he previously had been convicted of a
drug offense in state court. According to Wiite, the district

court did not read the indictnent to him there was no plea

agreenent in his case; and the recitation of the factual basis

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-21309
-2

for the plea did not suffice to ascertain that Wite understood
the jurisdictionally relevant fact of the prior conviction.

The record of the rearraignment hearing indicated that Wite
was properly adnoni shed regarding the fact of his prior
conviction. Wiite has failed to show error, plain or otherw se,
regardi ng whether the district court properly discussed the prior
conviction with him See United States v. Vonn, 122 S. C. 1043,
1046 (2002) (plain error review).

White next contends that the district court erred by denying
his notion to dismss the indictnment based on | ack of proof of an
interstate conmerce nexus and the all eged unconstitutionality of
18 U.S.C. 8 922(g)(1) as applied to him He also argues that the
evi dence was insufficient regarding the interstate comrerce
el ement .

First, the constitutionality of 18 U S.C. § 922(g)(1) is not
open to question regarding the jurisdictional interstate comerce
element. United States v. Daugherty, 264 F.3d 513, 518 (5th Cr
2001), cert. denied, 122 S. C. 1113 (2002). Second, Wite
wai ved his challenge to the sufficiency of the evidence by
pleading guilty. Smth v. Estelle, 711 F.2d 677, 682 (5th Gr.
1983). To the extent that Wite's sufficiency chall enge nay be
construed as a challenge to the factual basis for his plea, the
factual basis for Wite's plea indicated that the firearm at
issue in his case was manufactured in California and that it was

taken fromWite' s car in Houston. Wite agreed wth the factual



No. 01-21309
-3-

basis. There was a sufficient factual basis to support the
interstate commerce elenent. See Daugherty, 264 F.3d at 514, 518
(firearmmanufactured in Egypt and inported through Tennessee).

AFF| RMED.



