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PER CURI AM *

After a jury trial resulting in guilty verdicts for each of
the two defendant-appell ants, judgnents of conviction for aiding
and abetting in the conm ssion of bank robbery were entered by the
district court. On appeal, we affirmthe judgnents of conviction

and sentences for both defendants.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



l.
FACTUAL and PROCEDURAL BACKGROUND

Along with four other individuals — Toni ea Thonpson, Charles
Whi ting, Zebadiah Conb, and Sidney Tatum — the two defendant-
appel l ants, Wayl and Earl Criswell and Walter Lynell Stapleton, were
named in an indictnment returned on February 22, 2001. The
i ndi ctment charged that on April 3, 1997, the six co-defendants
took, by force, violence and intimdation, $39,925 of federally
insured deposits from the First State Bank of Livingston in
Shepard, Texas (the “Shepard bank”) in violation of 18 U S. C
88 2113(a) & (2) (“bank robbery”).! Thonpson, Witing and Conb
pl ed guilty and, pursuant to their plea and cooperati on agreenents,
testified on behalf of the governnent in the case agai nst Criswell
and Stapl et on. At the time of trial, all three of these co-
defendants were awaiting sentence; co-defendant Tatum was a
fugitive

The wundisputed facts presented at trial reveal that at
approximately 2:55 p.m, on April 3, 1997, four African-Anerican
adults wearing black bandanna masks, caps of sone sort, work

gl oves, long-sleeve w ndbreakers, dark pants and running shoes,

. In addition to the bank robbery count (count 1), which
all co-defendants were charged with, Toniea Thonpson was charged
(in count 2) with possession of a firearmin furtherance of the
bank robbery in violation of 18 U S.C. 8 924(c)(1)(A(iii) and
Whiting, Stapleton and Conb were charged (in count 3) with
possession of a firearmin furtherance of bank robbery in
violation of 18 U . S.C. 8 924(c)(1)(A(i). The district court
granted Stapl eton’s unopposed notion for judgnent of acquittal on
count 3. Count 1 is thus the only count relevant to this appeal.
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entered t he Shepard bank, a nenber of the Federal Deposit |nsurance
Corporation, and fired two shots at the bank canera near the doors.
Wiile two of the robbers held the custoners inside the bank at
gunpoint, the remaining two |eapt over the counter behind the
teller area and enptied the noney contained in the drawers into
bl ack duffle bags. After approximately three mnutes, the four
i ndi vidual s exited the bank and drove off in a stol en Suburban t hat
had been |eft running by the bank entrance. A clip of the bank
vi deo-tape of the robbery introduced into evidence at trial shows
four disguised persons were involved in the bank robbery.

At trial, largely through the testinony of co-defendants
Whi ting, Thonpson and Conb, and through the testinony of Bryan
Thorn, a friend of several of the co-defendants who was convi cted
of participating in a bank robbery in Dayton, Texas (with Witing,
Thonpson and, allegedly, Criswell) that occurred a nonth after the
Shepard bank robbery, the governnent alleged that Criswell cane up
wth the idea to rob the bank, surveyed the bank with Thonpson, and
hel ped recruit several nenbers of the conspiracy. Further, the
governnent alleged that, on the date in question, Criswell (wth
Tatum drove his own car to the bank ahead of Stapleton, Witing,
Thonpson and Conb and was responsi bl e for watching the perineter of
the bank during the robbery. As alleged, Stapleton, Witing,
Thonmpson and Conb went into the bank, and while Thonpson and Conb
held the custoners at gunpoint, Stapleton and Witing junped over
the teller counter and collected the noney. All six co-defendants

later net at Criswell’s house to split the noney - Stapleton,
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Wi ting, Thonpson and Conb allegedly received between $6-11, 000
each, while Criswell and Tatumal |l egedly recei ved bet ween $2-4, 000
each.

On August 16, 2001, after a four-day jury trial, the jury
returned a verdict of guilty for both defendants. Judgnent s of
conviction were thereafter entered by the district court. The
j udgnent s sent enced bot h def endants to 140-nonth i npri sonnent terns
and to 3-year supervised release terns. The defendants were al so
ordered to pay $35,925 in restitution and $100 in special
assessnent. From these judgnents, the defendants raise severa
points of alleged error.

1.
ANALYSI S OF ALLECGED ERRCR

A Prosecutorial M sconduct

Both Stapleton and Criswell allege several instances of
prosecutorial m sconduct. Specifically, they contend that i nproper
argunents by the Assistant United States Attorneys (“AUSA’) M chael
Wnne and Jay Hi |l eman prejudiced their substantial rights.

On review of a charge of prosecutorial m sconduct, this court
follows a two-step test, under which it nust initially decide

whet her the prosecutor nmade an i nproper remark. United States v.

Fields, 72 F.3d 1200, 1207 (5th G r. 1996). |If it concludes that
an inproper remark was made, it nust then consider whether the
i nproper remark “taken as a whole in the context of the entire

case, prejudicially affected the substantial rights of the



defendant.” United States v. Miunoz, 150 F. 3d 401, 414-15 (5th Cr

1998) (internal quotation omtted). In resolving this matter, the
court assesses several factors: (1) the nmagnitude of the
statenent’s prejudice, (2) the effect of any cautionary

instructions given, and (3) the strength of the evidence of the

defendant’s guilt. [d. (citing United States v. Tonblin, 46 F.3d
1369, 1389 (5th Gir. 1995)).
1. AUSA Hi I eman’ s al |l egedly i nproper conments
Nei t her def endant objected to Hil eman’s conments at trial; the

alleged error is thus reviewed for plain error. United States v.

Taylor, 210 F.3d 311, 318 (5th Gr. 2000). “An error is plain if

it affects the defendant’s substantial rights.” 1d. at 311 (citing

United States v. Goff, 847 F.2d 149, 162 (5th Gr. 1988). Further,
“under this standard, [the court] should not exercise [its]
discretionto correct aforfeited error unless the error ‘seriously
affects the fairness, integrity or public reputation of the

proceedings.’” United States v. Smth, 203 F.3d 884, 888 (5th Cr

2000) (quoting United States v. Gaudin, 515 U S. 506, 527 (1995)).

To determne if plain error occurred, the court nmust viewthe

statenents in the context of the entire record. United States v.

Young, 470 U. S. 1, 12 (1985). Taken in context, the statenents by
AUSA Hileman relating to the trial testinony of Thonpson are not
i nproper and do not roam beyond the record because the statenents

specifically relate to evidence that was adduced at trial.



H |l eman’s statenents are thus not inproper, nuch less “clear” or

“obvious” errors. United States v. Burton, 126 F.3d 666, 674 (5th

CGr. 1997).
2. Wnne’'s al |l egedly inproper comments

The defendants also contend that inproper conments nade by
AUSA Wnne during his closing argunment were designed to cloak his
Wi tnesses in the protective mantle of the United States governnent.

The defendants objected to the allegedly inproper comments by
Wnne; 2 we thus apply harm ess error review, under which, reversal
is appropriate if the prosecutor’s renmarks exceeded perm ssible
bounds and the error violated the defendants’ substantial rights.

Young, 470 U.S. at 12 n.10; United States v. Gllardo-Trapero, 185

F.3d 307, 320 (5th Gr. 1999).

Taken in context, Wnne’s initial comment nerely responded to
t he def endants’ accusations that he dunped untrustworthy w t nesses
on AUSA H Il eman in favor of working only with trustworthy w t nesses
and was not i nproper.

Assum ng Wnne’s further comment that he stood behind every
wWtness that testified is inproper in that he “i nvoked the aegis of
a governnental inprimatur” to bolster the governnent’s w tnesses,
id., taken in context, the remark did not prejudicially affect the

substantial rights of Stapleton and Criswell. G ven what the

2 Only Stapleton objected to Wnne’s comments. However,
before trial, the district court ruled that where both defendants
had an identity of interest, the court would deem obj ections nade
by one to apply to both defendants.
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governnent refers to as the “strident advocacy” on both sides of
this case, the single coment by Wnne was partially overshadowed
by the defense allegations that Wnne was di sassoci ating hinself

fromthe “untrustworthy” witnesses. United States v. Fields, 72

F.3d 1200, 1207 (5th Cr. 1996). Further, the cautionary
instructions given here went far in mtigating any prejudicial
ef fect because the instructions were made specifically regarding
this comment and directly after the conment was made.® See, e.qg.,

United States v. Duffaut, 314 F.3d 203, 210 (5th GCr. 2002).

Finally, the strength of the evidence of guilt here is strong.
That the evidence (aside from the testinony of participating
W tnesses) is largely circunstantial does not change this fact.
The trial consuned four days and involved over twenty w tnesses.
In addition to the testinony of the co-defendants and Thorn, the
governnent proffered corroborating testinony from bank enpl oyees,
W t nesses, and several |aw enforcenent agents who were involved in

the i nvestigation of the robbery. W conclude that the defendants’

3 The district court sustained Stapleton’s objection as to
this cooment, and imedi ately instructed the jury in the
fol |l ow ng manner:

Ladi es and gentlenen. It is up to you to decide

whet her you credit the testinony of any one or all of
the witnesses or any part of the testinony. Wat the
governnent thinks is conpletely not your concern. H's
coment is stricken, |adies and gentlenen, and the
Governnent attorney is instructed that your views about
the testinony, in terns of your personal beliefs or
what ever, are not to be di scussed.



substantive rights were not prejudiced by Wnne’s comments. See,

e.qg., &llardo-Trapero, 185 F.3d at 323.

B. Sufficiency of the Evidence to Sustain the Jury Verdi ct
agai nst St apl eton

Stapleton contends that the evidence is insufficient to
sustain the verdict against him because no non-participating
witness identified himat the scene and no physi cal evi dence pl aced
hi mnear the bank. Regarding his sufficiency challenge, Stapleton
preserved this court’s usual standard of review for such cl ai ns by
movi ng for a judgnent of acquittal at the close of the evidence.

FED. R CRM P. 29(a); United States v. Pankhurst, 118 F. 3d 345, 351

(1997). Therefore, this court nust view the evidence and all
inferences to be drawn fromit in the light nost favorable to the
verdict to determne if a rational trier of fact could have found
the essential elenments of the crine beyond a reasonabl e doubt.

United States v. Broussard, 80 F.3d 1025, 1030 (5th Gr. 1996).

To convict a defendant of bank robbery under 18 U S C
§ 2113(a), the governnment nust prove that (1) an individual or
i ndividuals (2) used force and violence or intimdation (3) to take
or attenpt to take (4) fromthe person or presence of another (5)
nmoney, property, or anything of value, (6) belonging to or in the
care, custody, control, managenent, or possession (7) of a bank,

credit union, or savings and | oan association. United States v.

MCarty, 36 F.3d 1349, 1357 (5th Cr. 1994). A person who aids or
abets the comm ssion of a crine is punishable as a principal. 18
US C 8 2. To prove aiding and abetting, the governnent nust show

that the defendant (1) associated with the crimnal venture, (2)
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participated in the venture, and (3) sought by action to nmake the
venture succeed. United States v. Salazar, 66 F.3d 723, 729 (5th
Cr. 1995).

From the totality of the evidence, a jury could reasonably
conclude that Stapleton was the fourth individual who entered the
bank with Wiiting, Thonpson and Conb. While no non-participating
W t nesses could positively identify Stapleton as being one of the
four persons who entered the bank to rob it (likely because these
four individuals carefully concealed their identity behind caps and
bandannas), Stapleton’s participation in the robbery was
est abl i shed by the testinony of co-defendants Wiiting, Thonpson and
Conmb and by Thorn. Each identified himas the fourth person who
entered the bank and as one of the persons who junped over the
counter to retrieve the noney. He was also identified by his co-
def endants as one of the persons who purchased bandannas, gl oves
and other itens necessary for the crine at the grocery store. W
must “accept credibility choices that support the jury’'s verdict
and may not reweigh the evidence.” United States v. Guerrero, 169

F.3d 933, 939 (5th Cr. 1999).

C. Pre-1ndi ct mrent Del ay

In the district court, Stapleton filed a notion to dism ss the
i ndi ctment due to a pre-indictnment delay of four years between the
date of the offense, April 3, 1997, and the date the indictnent was
filed, February 22, 2001.

On review, we uphold the district court’s factual findings
that no actual prejudice resulted fromthe delay and that no bad

faith purpose on the part of the governnment was nmanifest in the



delay as not clearly erroneous. See, e.qg., United States v.

Ji nenez, 256 F.3d 330, 345 (5th Cr. 2001) (reviewing the district

court’s factual finding of prejudice for clear error and findi ng no
due process violation in a five-year pre-indictnent delay); United

States v. Crouch, 84 F.3d 1497, 1500 (5th G r. 1996) (en banc).

D. M nor or Mnimal Participant Reduction

United States Sentencing CGuidelines Manual (“USSG') § 3Bl. 2,
entitled “Mtigating Role” controls reductions in a defendant’s
base offense level for mnimal or mnor participation in an
of f ense. USSG 8 3Bl.2(a) states that “[i]f the defendant was a
mnimal participant in any crimnal activity, decrease by 4
levels.” USSG 8§ 3Bl.2(b) states that “[i]f the defendant was a
m nor participant in any crimnal activity, decrease by 2 levels.”
The guidelines define “mnimal” participant as any participant
“whose role is |l ess cul pable than the average participant” and “is
pl ai nly anmong the | east cul pable of those involved in the conduct
of the group.” UNI TED STATES SENTENCING GUIDELINES § 3Bl.2, cnt. 4
(2001). The guidelines define “mnor” participant as any
participant “whose role is |less culpable than the average
partici pant but whose rol e could not be described as mninmal.” 1d.
cnt. 5. The question of participation status is a factual question

reviewable by this court under the clearly erroneous standard

United States v. Valencia, 44 F.3d 269, 272 (5th GCr. 1995).

We find sufficient evidence from which the district court
could conclude that Stapleton did not qualify as a “mnor” or
“mnimal” participant. 1In addition to evidence that Stapleton was

one of the four individuals who actually entered the bank, then
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j unped over the counter, stuffed noney in duffel bags and fled the
scene wth the noney, the evidence reflects that he, Witing

Thonpson and Conb were pai d substantially nore noney than t he ot her
two co-defendants. See, e.qg., United States v. Leal Mendoza, 281
F.3d 473, 477 (5th Gr. 2002); United States v. Trenelling, 43 F. 3d
148, 153 (5th Cir. 1995).

E. Extraneous O fense Evi dence

Pre-trial, Criswell filed a notion in |imne requesting that
the governnent “approach the bench to obtain a ruling on the
adm ssibility or permssibility” before introducing (1) evidence of
Criswell’s prior crimnal convictions, (2) evidence of his prior
wrongs, crines or acts, (3) evidence that he had ever been
i ncarcerated, and (4) evidence that he had ever used, possessed,
bought or sold drugs. The district court prelimnarily granted
t hese requests. At the pre-trial conference, Criswell’s counsel
also specifically requested that Witing be precluded from
testifying that the house where the si x co-defendants net after the
robbery was “Wayland’ s dope house.” Wiile the district court
stated that it recognized this as a “sensitive point,” it did not
make a prelimnary ruling on the issue.

Criswell argues that the governnent violated FED. R EviD. 402,
403 and 404(b) in offering “irrelevant, prejudicial, and plainly
i nadm ssi bl e” evidence in violation of the district court’s order.

The district court struck Witing' s testinony regarding
Criswell’s “crack house” and testinony regarding Criswell being on
par ol e. In both instances, the jury was given a specific

instruction regarding the i nproper nature of the evidence proffered
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by t he governnent and was instructed that it could not consider the
evidence in making their verdict determ nation. As the references
to Criswell’s “crack house” and Criswell being on parole were the
only references of their kind during the entire four-day trial and
were not the subject of further testinony or argunent during trial,
we find that the district court’s instructions cured any resulting
prejudice. A newtrial is not warranted.

Regardi ng the governnent’s use of Rule 404(b) evidence of
Criswell’ s invol venent in the Dayton bank robbery, because Criswell
failed to object to Thorn’s testinony or the governnent’s use of
this evidence at trial, the district court’s admssion of this
evidence is subject to plain-error review. Duffaut, 314 F.3d at
209.

This court has established a two-part test to determ ne the
adm ssibility of Rule 404(b) evidence, under which the extrinsic
of fense evidence nmust (1) be relevant to an issue other than the
def endant’ s character and (2) nust possess probative value whichis

not substantially outweighed by undue prejudice. United States v.

Bentley-Smth, 2 F. 3d 1368, 1377 & n. 11 (5th Gr. 1993). As to the

first element, Criswell’s plea of not guilty and the evidence
adduced at trial placed Criswell’s identity at issue. Thus,
evidence of Criswell’s participation in a simlar crine (and
evidence that he played a like role in this crine) went to prove
identity, not to prove the character of Criswell in order to show

action in conformty therewth. See Duffaut, 314 F.3d at 209
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(“Simlarity of the extrinsic offense to the offense charged is the
standard by which relevancy is neasured under Rule 404(b).”").
Regardi ng the second elenent, as this court “consistently ha[s]
hel d that evidence of a defendant’s prior conviction for a simlar
crime is nore probative than prejudicial,” we hold that the
adm ssion of the Rule 404(b) evidence here was not i nproper.

Taylor, 210 F. 3d at 318; see also United States v. Leahy, 82 F. 3d

624, 637 (5th Gr. 1996) (noting that although sone danger of
prejudice is al ways present, “exclusion of extrinsic evidence based
on its prejudicial effect should occur only sparingly”).
Furthernore, in its charge to the jury, the court instructed that
the jury was “here to decide whether the governnent has proved
beyond a reasonabl e doubt that the defendant is guilty of the crine
charged,” and that “[t]he defendant is not on trial for any act,
conduct, or offense not alleged in the indictnent.” This charge
mtigated any prejudicial effect of the evidence of Criswell’s
i nvol venent in the Dayton bank robbery.

F. Cumul ative Error

Finally, Criswell argues that the cunul ative effect of error
here requires a new trial. Although Criswell does not point to
errors that should be aggregated, even assumng that error is
mani fest in his references to prosecutorial msconduct and the
district court’s adm ssion of extraneous offense evidence, these

few i nstances of m sconduct, taken together, sinply do not yield a
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denial of the constitutional right to a fair trial. See, e.q.,

United States v. Canales, 744 F.2d 413, 430-31 (5th Gr. 1984).

CONCLUSI ON
Upon careful consideration of this case, we AFFIRM the

judgnents of conviction and sentences of the defendants.
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