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KING Chief Judge:”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



At issue on appeal is the district court’s determ nati on of
the debtor’s tax liability on certain real property owned by the
debt or and abandoned by the bankruptcy estate. W reverse the
district court’s order on tax liability and render judgnent in
favor of the appellants.

FACTUAL and PROCEDURAL BACKGROUND

The general facts underlying this bankruptcy case are set

forth in two prior opinions of this court and will not be repeated

her ei n. See H nsley v. Boudloche (In re Hnsley), 201 F.3d 638

(5th Gr. 2000); Hnsley v. Boudloche (In re Hnsley), No. 97-

20967, 149 F.3d 1179 (5th Gr. July 15, 1998) (unpublished).
Rel evant for the purposes of this controversy are the facts rel ated
to a piece of property purchased in 1985 by a partnership of which
the debtor, GCeorge Hinsley (“M. Hnsley”), was the general
part ner.

West ern Bank West hei mer | oaned the partnership $3.8 millionto
purchase the property, which is |located at 6200 Kansas, Houston,
Texas (the “Kansas property”). In COctober 1987, the Federal
Deposit I nsurance Corporation (“FDIC') succeeded to the rights of
Western Bank Westheiner, including its rights related to the note
on the Kansas property. M. Hinsley thereafter defaulted on the

1985 Western Bank Westheinmer note and, in My 1992, the FDIC




obtained a judgnent against M. Honsley in the anount of $4.849
mllion.

M. Honsley filed for bankruptcy protection in 1995. On June
17, 1998, the district court granted the trustee’ s notice of intent
to abandon the Kansas property. The estate thus abandoned any
interest in the Kansas property in favor of M. Hinsley. Later, in
May 2000, as part of a settlenent agreenent related to an adversary
proceedi ng brought by the trustee of M. Hnsley's estate — to set
aside certain alleged “fraudul ent transfers” between M. Hinsley
and his wife Patricia Hnsley (“Ms. Hinsley”) — M. Hinsley
acquired the note held by the FDI C and secured by the deed of trust
lien on the Kansas property. M. Hinsley thus acquired lien rights
in and to the Kansas property.

On May 18, 2001, after all of the bankruptcy estate matters
were essentially resolved, M. Hnsley filed a notion for
redetermnation of tax liability pursuant to 11 U S C § 505,
requesting that the district court reassess the anount of tax
liability of M. Hnsley for ad valorem property taxes on the
Kansas property for the tax years 1988 t hrough 2000. Specifically,
he contended that the tax valuation of the Kansas property
t hroughout the years in question exceeded the actual fair market
value of the Kansas property because the property had nmajor
contam nation problens. The appellants, Harris County, the State
of Texas, The Gty of Houston and Houston | ndependent School
District (together, the “taxing authority”), opposed the notion for
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redetermnation of tax liability, arguing that the district court
did not have jurisdiction to nake the requested valuation and,
alternatively, that the district court should, in its discretion,
abstain from nmaki ng the requested val uation.

On Novenber 1, 2001, following a hearing on M. Hnsley’s
notion for redeterm nation, the district court determ ned the tax
liability on the Kansas property for the tax years 1988 through
2001 to be $389,359.76. The taxing authority and the FDIC tinmely
appeal ed.

ANALYSI S OF RELEVANT | SSUES ON APPEAL

The district court’s order granting M. Hinsley’'s notion for

redetermnation is brief. It states, in full, that:

The court determnes that the tax liability for the
debtor, an owner through the debtor, or the F.D.1.C for
ad val orem property taxes assessed by Harris County, the
State of Texas, the Gty of Houston, and the Houston
| ndependent School District on the property at 6200
Kansas, Houston, Texas (fully described in exhibit A) for
the tax years January 1, 1988, through July 30, 2001, is
$389, 259. 76.

Inplicit in the order is a decision not to abstain (as the taxing
authority requested) fromexercising jurisdiction over the debtor’s
notion for redeterm nation of the ad val orem taxes on the Kansas
property. W review a decision to abstain or not to abstain for

abuse of discretion. See Matter of Howe, 913 F.2d 1138, 1143 (5th

Cr. 1990). Although, in its order, the district court gave no

reasons for its decision to exercise jurisdiction, rather than



remanding for what would likely be a usel ess exercise, we have
eval uated the reasons for and agai nst exercising jurisdiction;?! we
find that the district court abused its discretion in not
abstai ning; and we render judgnent for the taxing authority.?

A 11 U.S.C. § 505

Title 11 of the United States Code 8§ 505 provides, in rel evant
part, that “[e]xcept as provided in paragraph (2) of this
subsection, the court nay determ ne the anount or legality of any
tax, any fine or penalty relating to a tax, or any addition to tax,
whet her or not previously assessed, whether or not paid, and
whet her or not contested before and adjudicated by a judicial or
admnistrative tribunal of conpetent jurisdiction.” 11 U S. C
8§ 505(a) (enmphasis added). Thus, as stated by this court, “absent

the express statutory limtations in 8§ 505(a)(2)(A) and (B),

1 As stated, the district court did not specifically make a
ruling on the abstention question. It also did not nention 11
U S C §505 nor didit cite to our recent § 505 case, |In re
Luongo, 259 F.3d 323 (5th G r. 2001), or weigh any of the Luongo
factors relevant to the § 505 abstention inquiry. |ndeed, during
the hearing on the debtor’s notion for redeterm nation, the
district court responded to the taxing authority’s request to
di scuss procedural abstention issues under 8 505 by stating,
“Skip that. Let’s get down to what happened if [the debtor’s
counsel] was right [regarding the over-valuation of the
property].” The degree of deference afforded the district
court’s inplied decision to abstain is thus limted in these
ci rcunst ances.

2 Although we reverse the district court’s order on
abstention grounds, we reject the inplication in the district
court’s order that the FDIC can be liable for taxes on a piece of
property it does not own. As set forth in the order of sale,

i qui dation, and paynent, entered August 16, 2000, the FDI C was
ordered to transfer its lien, not ownership, to Ms. Hinsley.
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[ nei ther of which has any application here], bankruptcy courts have
uni versally recognized their jurisdiction to consider tax issues
brought by the debtor, |imted only by their discretion to

abstain.” Luongo v. Luongo (In re Luongo), 259 F.3d 323, 329 (5th

Cir. 2001).

Approxi mately three nonths before the district court’s order
was entered, our court discussed certain factors that nust be
consi dered by the bankruptcy court in deciding whether it should
exercise discretion to abstain frommaking a val uation pursuant to
8§ 505. Luongo, 259 F.3d at 331-32. 1In so doing, we stated that:

When bankruptcy issues are at the core of a dispute, it
woul d be absurd for a bankruptcy court to abstain from
deciding those matters over which it has particular
expertise. On the other hand, sinply because tax lawis
sonehow inplicated does not automatically trigger
abstention . . . Accordingly, we hold that where
bankruptcy issues predom nate and the Code’s objectives
w il potentially be inpaired, bankruptcy courts should
general ly exercise jurisdiction. Conversely, absent any
bankruptcy issues or inplication of the Code's
objectives, it is usually appropriate for the bankruptcy
court to decline or relinquish jurisdiction.

Id. (internal footnote omtted). The specific non-exhaustive
exanpl es of “bankruptcy i ssues” the court alerted to were “ensuring
the efficient admnistration and equitable distribution of the
estate for the benefit of the creditors and protecting the debtor’s
right to a fresh start.” 1d. at 332.

B. Application of § 505 Abstention Factors to this Case



Weaving the facts of this case through the factors cited in
Luongo, we are satisfied that abstention is appropriate here. All
i ssues related to the bankruptcy estate had been resol ved when M.
Hi nsley filed his notion for redetermnation. O nore inportance
to the relevant factors, however, the property to be valued in M.
H nsley’s notion for redetermnation is not property of the
bankruptcy estate, nor will bankruptcy | aw or the Bankruptcy Code
be inplicated in the requested tax val uation. Because the trustee
of M. Hinsley’s estate specifically abandoned the property
relevant to this tax redeterm nation notion through a notice of
intent to abandon property nearly three years before M. Hi nsley
filed his notion for redeterm nation, it sinply cannot be said that
bankruptcy issues will predomnate in the requested val uation.

See, e.d., In re Dewnsnup, 908 F.2d 588 (10th G r. 1990) (when

abandoned, property ceases to be property of the bankruptcy
estate). In the hearing on M. H nsley’s notion for
redetermnation, the trustee of M. Hinsley's estate stated his
position regardi ng whet her the ad val oremtax shoul d be adj usted as
follows: “Well, Your Honor, | don’t have a dog in that fight.”
Thi s adm ssi on underscores the evident fact that the beneficiaries
of the reduction in tax liability for the Kansas property are M.
Hi nsley (the owner of the Kansas property) and Ms. Hinsley (a
I i enhol der on the property), not the estate. Al t hough Ms. Hi nsl ey
is also an unsecured creditor in the estate of M. Hi nsley, her
enjoynent of a reduction in the tax liability that prinmes her lien
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on the Kansas property can be tied to the estate in only an
extrenely attenuated sense.
Several courts have noted the creditor (rather than debtor)

oriented policy goals of 8 505. See, e.qg., 99 Invest. v. Maricopa

Cy. (Inre 99 Invest.), No. 98-16576, 205 F.3d 1352, at *1 (9th

Cr. Dec. 16, 1999) (unpublished) (holding that “[a] determ nation
of tax liability would not advance the creditor-oriented policy

goals of § 505"); Kearns v. Kearns (In re Kearns), 219 B.R 823,

827 (8th Cir. 1998) (“[I]f the estate is not to receive the refund,
the matter does not belong in bankruptcy court. The general
unsecured creditors, not the debtor, are the i ntended beneficiaries

of section 505(a)”); Inre American Motor Cub, Inc., 139 B.R 578,

581 (Bankr. E.D.N. Y. 1992) (stating that courts shoul d abstain from
maki ng a 8 505 valuation if the i npact of abstention on the general

admnistration of the estateis mnimal); MIllIsaps v. United States

(Inre Mllsaps), 133 B.R 547, 554-555 (Bankr. MD. Fla. 1991)

(“Al though Congress extended jurisdiction to the bankruptcy court
to determne the debtors’ personal tax liability under section
505(a) (1), the debate in the House of Representatives leading to
the passage of the section clearly shows that, when there is no
need for a determnation of the anpbunt of the tax for estate
adm ni stration purposes, Congress did not intend or foresee that
the bankruptcy court would be the forum for this litigation.”),

aff'd, 138 B.R 87 (MD. Fla. 1991).



In Luongo, we cautioned against taking too narrow a view of
the goals of the Bankruptcy Code, stating that “[t] he bankruptcy
court’s responsibility in admnistering the estate is not only to
achieve a fair and equitable distribution of assets to the
creditors, but also to ‘relieve the honest debtor fromthe wei ght
of oppressive indebtedness and permt himto start afresh.’” 259
F.3d at 330 (citation omtted). W did so, however, under very
different factual circunstances than we are presented with here.
There, the Internal Revenue Service (“IRS’) setoff the debtor’s
overpaynent for tax year 1997 agai nst her unpaid 1993 tax liability
that had been discharged in bankruptcy. Id. at 327. The tax
liability i ssue presented to the bankruptcy court thus dealt al nost
entirely with bankruptcy law (including the interpretation of
apparent conflicting sections of the Bankruptcy Code) and rel ated
to a debt that had been di scharged by the sane bankruptcy court in
the earlier bankruptcy proceeding. Id. Faced with a situation
where factors integral to the Code' s objectives — the debtor’s
“rights to the integrity of her discharge and to the use of her
exenptions” — were present, we thus upheld the bankruptcy court’s
deci sion not to abstain. 1d. at 332.

We do not see Luongo as inconsistent with our hol di ng today.
The tax val uation on non-estate property subject to state taxation
does not inplicate the Code’'s objectives. It is undisputed that,
despi te possi bl e environnmental contam nation, the property here is
worth at least as nuch as the taxes owing on it. The extent to
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which the “fresh start” objective of the Bankruptcy Code is
inplicated is thus mnimal, particularly given that neither the
debtor nor the trustee nade any effort to contest the allegedly
inflated valuation on the Kansas property as avenues to chall enge

the state tax valuation passed them by. See New Haven Projects

Ltd. Liab. v. Cty of New Haven (In re New Haven Projects Ltd.

Liab.), 225 F. 3d 283, 290 (2d Cr. 2000) (“Section 505 was enacted
to protect creditors from the prejudice caused by an ailing
debtor’s failure to contest tax assessnents . . . It was not
enacted to afford debtors a second bite at the apple at the expense

of outside creditors.”); Brandt-Airflex Corp. v. Long Island Trust

Co. (Inre Brandt-Airflex Corp.), 843 F.2d 90, 96 (2d G r. 1988)

(“[T] he bankruptcy court pointed out quite correctly that aliteral

reading of 8 505 nmakes the Bankruptcy Courts a second tax court

system enpowering the Bankruptcy Courts to consider ‘any’ tax

what soever, on whonsoever inposed.”); Northbrook Partners LLP v.

Cy. of Hennepin (Inre Northbrook Partners LLP), 245 B.R 104, 121

(Bankr. D. M nn. 2000) (“[T]he fresh start cannot be used as a rote
mantra against the basic [imtations of a federal system”); Inre
Swan, 152 B.R 28, 30 (Bankr. WD.N.Y. 1992) (“What the Debtor is
requesting in this case is nothing nore than an attenpt to gain a
second bite of the apple, which would only benefit her and not her
creditors, a result never intended under Section 505.”). Further,
as discussed, the trustee here abandoned the property that is
central to the tax liability issue in M. Hnsley' s notion.
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Although M. Hnsley attenpts to posture this litigation as
interwoven with the bankruptcy estate, Ms. Hinsley's interest in
the property bears little, if any, relation to her capacity as an
unsecured creditor in the estate and the Kansas property is sinply
not property of the bankruptcy estate.
In contrast to the situation confronted i n Luongo, bankruptcy
i ssues do not predom nate here, nor will perform ng the val uation
further the efficient admnistration or equitable distribution of
the estate for the benefit of the creditors. Where, as here, the
only parties likely to benefit fromthe resolution of a debtor’s
di spute with the taxing authority are the debtor and his |Iienhol der
on property that is not a part of the estate, there is no warrant
for a bankruptcy court to assune decision-nmaki ng power over the
di sput e.
CONCLUSI ON
Upon a careful review of the record and relevant law, this
court holds that the district court abused its discretion in
failing to abstain. Further, because abstention is appropriate
under the facts of this case, we REVERSE and RENDER judgnent in

favor of the appellants.
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