IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21169
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDGAR ALEXANDER HERRERA- VI LLATORO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR-886- ALL

September 12, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Edgar Al exander Herrera-Villatoro appeals fromhis guilty-
pl ea conviction for illegally reentering the United States after
bei ng convicted of an aggravated felony and deported. He
contends that his offense | evel under the sentencing guidelines
shoul d not have been increased by 16 levels for a prior
aggravat ed fel ony.

Herrera argues that his prior Texas felony conviction for

i ndecency with a child was not a “crine of violence” warranting
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the 16-1evel increase. The guidelines provide for a 16-1evel

i ncrease when the defendant has a prior felony conviction for a
“crime of violence.” U S S.G § 2L1.2(b)(1)(A)(ii) (Nov. 2001).
A crinme of violence is defined to include “sexual abuse of a
mnor.” 1d. comment. (n. (1)(B)(ii)(Il)). The Texas crine of

i ndecency with a child, see Tex. PenaL CobeE § 21. 11, constitutes

“sexual abuse of a mnor.” United States v. Zaval a-Sustaita, 214

F.3d 601, 607 (5th Gir. 2000), cert. denied, 531 U S. 982 (2000);

see also United States v. Rayo-Val dez, F.3d __ , No. 02-10010

(5th Gr. Aug. 12, 2002), 2002 W. 1832140, *3 (“for purposes of
determning ‘crime of violence’ under § 2L1.2, there is no such
t hi ng as non-viol ent sexual abuse of a mnor”). Herrera' s 16-
| evel increase was warranted by his prior conviction for
i ndecency with a child.

Herrera al so contends that his prior conviction for
transporting an illegal alien cannot support the 16-1evel
i ncrease because, at the tinme of his conviction, the elenents of
that offense did not include commtting the act for profit as
required by the guidelines. See U S.S.G 8 2L1.2(b)(1) (A (vii).
He al so argues that transporting an alien within the United
States is not an alien “snuggling” offense. W need not address
t hese argunents because the 16-1evel increase was justified by
Herrera' s prior felony conviction for indecency with a child.

The conviction and sentence are AFFI RVED



